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PRESIDENT’S PERSPECTIVE

WILLIAM H. MERGNER JR.

Amicus advocacy is a pillar of the NJSBA’s mission

When the New Jersey State Bar
Association acts as amicus curiae
before the state and federal courts, it
harnesses the limitless expertise in
the Association’s membership to
address the most pressing issues fac-
ing our profession and the justice
system. We owe our thanks to the
attorney volunteers who prepare
the briefs and present oral argu-

ments, all on a pro bono basis, for
performing one of the NJSBA’s most
vital functions—to advance the rule of law and serve as the
voice of New Jersey attorneys.

Amicus advocacy is a pillar of the Association’s mission.
Even with the high standard set over the years by numerous
volunteers, the recent advocacy has been exceptional.

In a previous column I described the importance of the
NJSBA combating Opinion 745 by the Advisory Committee on
Professional Ethics (ACPE), a rule that prohibited certified
attorneys in New Jersey from paying referral fees to out-of-state
lawyers. I warned of the harm this opinion would inflict on
attorneys in practice, their clients and the public. It has the
potential to upend fee arrangements and place attorneys in a
quandary between an ethics violation for honoring a referral
fee agreement or a lawsuit for breaking it. The public faced even
worse consequences, with attorneys across state lines less
inclined to send knowledgeable New Jersey attorneys to clients.

In October, the Association had its day in court. I was proud
to watch NJSBA Treasurer Diana C. Manning argue to the state
Supreme Court that the ACPE erroneously considered referral
payments a fee for legal services rendered in violation of the
Rule of Professional Conduct 1.5(e). The opinion was a solution
in search of a problem, as Manning put it. For many years attor-
neys interpreted the plain language of the rule to permit pay-
ment of referral fees, without regard for services performed or
responsibility assumed by the referring attorney. Referral fees, in

NJSBA.COM

this construct, are distinguished from the general rule prohibit-
ing the division of a fee by and between lawyers who are not in
the same firm, Manning argued. NJSBA members Christina Vas-
siliou Harvey and Kyle A. Valente contributed to the brief.

Several entities joined the NJSBA in challenging Opinion
745, including the New Jersey Association for Justice; the Trial
Attorneys of New Jersey; the American Board of Trial Advo-
cates; Blume, Forte, Fried, Zerres & Molinari; and Bergen,
Essex, Hudson and Middlesex county bar associations. Fortu-
nately, the Court stayed Opinion 745 pending disposition.
The NJSBA awaits the Court’s decision.

In another important effort to protect the livelihood and
reputation of attorneys, the NJSBA urged the Court to reject an
additional ACPE decision, Opinion 735, which allows attor-
neys to purchase the names of other attorneys as keyword
searches to redirect web traffic to their own sites for a compet-
itive edge. NJSBA member Bonnie C. Frost argued before the
Court in September that the that the practice is unethical,
deceptive, misleading and allows someone to profit from
another attorney’s reputation. NJSBA Assistant Executive
Director/General Counsel Sharon A. Balsamo joined Frost in
writing the brief. Andrew J. Cevasco made similar arguments
on behalf of the Bergen County Bar Association.

The ACPE issued a finding in 2019 that the practice is not
deceptive because these keyword-purchase websites are
marked as paid or sponsored. The NJSBA noted that the issue
is ripe given the pace of technology advancements in the pro-
fession and unsettled nature of the issue. Special Adjudicator
and Appellate Division Judge Jeffrey R. Jablonski found, after
three days of hearings, that users often cannot differentiate
between paid ads and regular, or organic, search results.
Notably, a majority of other states examining the practice
have found it to be misleading and unethical. We hope New
Jersey will follow their lead.

It's not often the NJSBA’s advocacy reaches the U.S.
Supreme Court. In October, the Supreme Court heard argu-
ments in Lackey v. Stinnie, a case on whether prevailing party

Continued on page 7
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FROM THE SPECIAL EDITORS

Voices for Victims
Legal Perspectives and Practical
Solutions in Domestic Violence Cases

By Rita M. Aquilio, Albertina Webb and Matheu D. Nunn

omestic violence has been, and will always be, an important

issue. Adequately addressing domestic violence is vital as it

impacts everyone, not “just” people of color, not “just”

women or a certain group, and statistically because domestic

violence occurs at astronomically high percentage rates of

victims across every spectrum imaginable.

The state Prevention of Domestic Violence Act (PDVA) is specifically written to

protect everyone, at all times. There are no carve outs, other than the limited age

and relational restrictions It is this important legislative intent—and the deleteri-

ous effects of domestic violence—that require constant vigilance to be certain

that victims are protected, physically, emotionally and financially, and further,

that those that abuse the system, are not rewarded. It is for this very reason alone

that this special edition is necessary to inform and protect victims and alleged

abusers alike.

The history of the PDVA has expanded upon the predicate acts of domestic vio-

lence and expanded upon who the courts can consider victims. The catch-all

under the PDVA that “any crime involving the risk of death or serious bodily injury

to a person protected under the Prevention of Domestic Violence Act” shows how

important PDVA is and should be in every community in our state. New Jersey is

fortunate that the entry of a final restraining order is in place “forever.” No other

state affords such a protection to their victims.

RITA M. AQUILIO is a member
of Lawrence Law. She focuses
her practice on matrimonial
and family law matters exclu-
sively, in the areas of divorce,
support, custody, and related
matters. Rita is a family law
mediator and has also been
trained as a divorce arbitrator.

ALBERTINA “ABBY” WEBB is
a partner in Sarno da Costa
D’Aniello Maceri LLC’s Family
Law practice group. Abby con-
centrates her practice on family
law issues, including divorce,
custody, support, post-judg-
ment and domestic violence
cases from inception through
resolution, either by mediation,
arbitration or trial.
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MATHEU D. NUNN, a partner
and board member of Einhorn,
Barbarito, Frost, Botwinick,
Nunn & Musmanno, PC, co-
chairs the firm’s family/matri-
monial practice and co-chairs
its general appellate practice.
Mat also serves as an arbitrator
of family law matters for attor-
neys throughout the state.
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The contributors to this special edi-
tion are staunch supporters of victims of
domestic violence and for protections
against abuse of the PDVA. The special
co-editors, Albertina Webb, Rita M.
Aquilio and Matheu D. Nunn, are all
family law practitioners whose daily
practice is impacted by these issues and
are tasked with ensuring that the appli-
cation of the PDVA is that of a shield, not
a sword, as the case law tells us. We
extend our special thanks to NJSBA Past
President, Jeralyn L. Lawrence, who sub-
mitted our lead-off column. It is very per-
sonal and gives a frank perspective of
domestic violence, again, making herself
and her history bare to the reader. It is
our hope that this will resonate with
other victims of domestic violence so
they can be empowered to break the
cycle of violence.

Articles featured in this special edition
include:

* Awareness, Hope and Strength in the
Face of Domestic Violence by
Lawrence

e Home Horrors: When Technology
Becomes a Nightmare by Melissa E.
Cohen, Christine C. Fitzgerald and
Jenna N. Shapiro

e How AI and Deepfakes Can Impact
Domestic Violence Cases by Stacey A.
Cozewith

e Coercive Control: Recognizing the

that Constitute

Domestic Abuse by Alissa D. Hascup

Invisible Chains

e Legal Implications of Coercive Con-
trol in Religious Contexts by Nunn,
Eliana Baer, and LaDonna Cousins

e Balancing Justice: Ethical Examina-
tion of Unwilling Victim Prosecution
by Chad Pace

» Effective Examinations of the Parties
in Domestic Violence Cases by Daniel
Burton

e Finding Fairness in the TRO Process:
The Delicate Balancing Act of Protect-

ing Victims While Recognizing the
Rights of Defendants by Thomas ].
DeCataldo
* A Lawyer’s Personal Behavior in Per-
Not
Immune From Discipline by Bonnie
C. Frost

son and on the Internet is

The breadth and depth of the articles
contained in this edition are as varied as
the stories and the history of the Preven-
tion of Domestic Violence Act. We offer
practical “nuts and bolts” perspectives,
articles about the impacts of artificial
intelligence and technology, and prose-
cutorial and criminal law views of the
topic. In all, we believe that while this
complement of articles may never tell
every story and every perspective, it is
the gateway to bridging the gap to begin
the journey.

We thank you for this opportunity, as
family law practitioners, to address this
powerful and always pertinent topic. ll

PRESIDENT’S PERSPECTIVE
Continued from page 5

status, and therefore attorney’s fees, are
available in cases rendered moot by a leg-
islative change. The Association did not
participate in oral argument, though
retired state Supreme Court Justice Gary
S. Stein contributed a brief with assis-
tance from NJSBA Past-President Robert
B. Hille and Association members
Dominique Kilmartin, Peter J. Gallagher
and James A. Lewis, V.

The NJSBA joined the Virginia case to
advocate for clarity in the law so NJSBA’s
member attorneys can advise and pro-
vide effective representation to their
clients. The case involves a group of indi-
viduals who challenged a state law that
suspended their driver’s licenses without
a hearing or due process. When Virginia
repealed the law following the issuance
of a preliminary injunction, plaintiffs

NJSBA.COM

declared they were eligible for fees as the
prevailing party in the litigation. In its
briefs, the Association asked the Court to
affirm lower court rulings awarding fees
in certain circumstances where no final
relief was obtained, but to establish uni-
form criteria to determine those circum-
stances. The Association pointed to pre-
vious Supreme Court precedent in urging
the Court to require court-ordered,
enduring relief to establish prevailing
party status.

I would feel remiss not to acknowl-
edge a long-running amicus effort that
started under NJSBA Past-Presidents Jera-
lyn L. Lawrence and Timothy F
McGoughran and concluded in October.
At long last, the state Supreme Court
ended New Jersey’s uncompromising
approach to disbarment and established
a pathway back to the law for some dis-
barred attorneys. The NJSBA advocated
that the Court reconsider disbarment in

In re Wade, a case Hille argued before the
Court and contributed a brief with
Abdus-Sami M. Jameel. The Association
was also a critical contributor to the
exhaustive work by the Wade Commis-
sion, created to study the disbarment
process in New Jersey.

The steps to readmission are rigorous
but fair. They protect the public while
holding attorneys to the highest ethical
standards. Thanks to the collaborative
work by the bench and bar, attorneys
whose conduct was caused by addiction,
illness or personal struggle will have a
chance at redemption.

I urge you to read about the Associa-
tion’s vigorous advocacy program on the
NJSBA’s website. As always, we encourage
members to bring potential amicus issues
to our attention. Submissions are always
welcome on issues for the benefit of New
Jersey attorneys, the profession and the
public. ®
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WORRING WELL

New Jersey Bar is Paving the Way
for a Healthier Legal Community
By Katie Ann Insinga and Lori Buza
KSBranigan Law PC.
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The Supreme Court of New Jersey made noteworthy progress
toward attorney well-being by modifying the New Jersey Charac-
ter and Fitness Questionnaire of the New Jersey Bar application,
effective Oct. 1, 2023. Specifically, the Court modified and revised
question 12B of the questionnaire to exclude bar candidates from
having to disclose any conditions or impairments that they have
been diagnosed with, and have been or are currently being treat-
ed for such as substance abuse, or mental, emotional, or nervous
system disorders or conditions.

Now, question 12B asks candidates to instead disclose recent
conduct or behavior that may affect their ability to practice law
in accordance with the Rules of Professional Conduct, the Rules
of Court, and other applicable authorities, as well as disclose
whether any condition or impairment, in the past five years, has
been asserted as a defense, in mitigation, or used as an explana-
tion for any conduct in the course of any inquiry, investigation, or
administrative or judicial proceeding. This modification essential-
ly narrows the scope of inquiry by the New Jersey Bar Examiners
into a candidate’s mental health information.
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This change is meaningful because it encourages candidates
to seek treatment for such conditions or impairments without
being stigmatized or fearing potential career setbacks. Previous-
ly, question 12B deterred new lawyers from seeking the necessary
help for fear that it would harm their chances of becoming a
lawyer. Recent law school graduates who are applying to the Bar
are already under tremendous stress, so this change may help
alleviate at least some of that stress by addressing a candidate’s
worries that disclosing a treatment or diagnosis will be flagged
for questioning, or worse, become a barrier to Bar admission.
These modifications are consistent with the more open and mind-
ful views that younger generations usually possess regarding
talking about and dealing with stigmas.

The legal field has a troubling and chronic history of substance
abuse and mental health challenges often due to the rigor of an
attorney’s work and the high demands and pressure an attorney
faces daily. Targeting change at the Bar applicant level sends new
lawyers a message that the New Jersey legal field is changing for
the better, and that ignoring or hiding conditions and impair-
ments is no longer the norm.

Editor’s note: The NJSBA vigorously advocated for the elimination
of question 12B on the application for bar admission and promot-
ed a focus on actual past conduct, as recommended by the
NJSBA’s Putting Lawyers First Task Force. The NJSBA commend-
ed the Supreme Court for taking action on the recommendation.

TECHNDL0GY

Don’t Get Held Up by Ransomware
By Danielle DavisRoe
For Practice HQ

2023 was a big year for law firm ransomware attacks. Three
top 50 firms suffered breaches: Kirkland & Ellis, K&L Gates, and
Proskauer Rose. All were attacked by the same ransomware
organization, Clop (or “ClOp”). Between the three firms, the crim-
inals walked away with information on more than 50 global com-
panies and 16 million people. For Kirkland & Ellis, the “other shoe”
dropped in June 2024, when a class action suit was filed against
them. Kirkland had access to individual customers information as
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part of ongoing work for a health care company merger, and
those exposed individuals comprise the prospective class.

Big firms weren’t the only targets, either of criminal hackers or
of follow-on class action lawsuits. As the security experts at Sen-
sei Enterprises note, “There has been a 154% increase in the last

»l

year in federal data breach class actions.” The ransomware gangs

continue to consider law firms attractive targets, with “one out of

every 40 attacks targeted a law firm or an insurance provider.”

Most ransomware gains its foothold through malicious emails.
The malicious emails typically contain attachments with malware
or links to malicious websites. Attachments are frequently PDF
files, zip files, or Microsoft files that do not include “x” at the end
of the file extension (such as .docx and .xlsx files). Once you open
the attachment or click on the link, the malware starts spreading
across your system, encrypting files as it goes.

Most people know not to open attachments or links from

No firm is too large or too small to escape the barrage of ran-
somware attacks.

Cybersecurity Ventures, a cybersecurity research firm, pre-
dicts that there will be a ransomware attack on businesses every
two seconds by 2031, up from one every 11 seconds in 2021}
While you are reading this article, ransomware is beating on the
defenses of businesses all around you. There is no end in sight
and no place to hide. Not even Macs are safe from the onslaught
of ransomware.

Ransomware is a malicious application that holds files or the
entire system for ransom - preventing the files or systems from
being accessed until the ransom is paid. More recent ransomware
attacks go a step further, publishing “samples” of the ransomed
data on the internet. The ransomware threatens to continue pub-
lishing additional samples until the ransom is paid (typically in
cryptocurrency or by credit card). Once infected, paying the ran-
som does not guarantee the malicious party will restore access or
stop releasing data.

With no place to hide, you must build defenses to protect
yourself from the ransomware attacks. You need to build strong
walls to keep ransomware out. Building strong walls requires an
understanding of how most ransomware sneaks into your system.

NJSBA.COM

people they don’t know. The bad guys know this, they are getting
smarter, and their attacks are getting more sophisticated. Many
ransomware attacks start with phishing emails. Phishing emails
request information from the recipient. They often appear to
come from legitimate companies and request a variety of data,
including passwords. With legitimate-looking emails and login
pages, many people fall for phishing attempts. The recipient then
uses that information to make the emails delivering ransomware
appear legitimate and increase the likelihood that you will open
the attachment.

Ransomware is ever-evolving as malicious parties exploit
newly discovered security vulnerabilities or known vulnerabilities
on unpatched systems. Therefore, you must update software and
firmware as soon as security updates are made available. Patch-
ing the potential gaps as soon as possible minimizes the amount
of time that the bad guys have to exploit the gaps and infect your
system with ransomware. Ensure that you keep your virus protec-
tion up to date as well. Fortunately, with modern operating sys-
tems like Windows 10 or 11 and macOS, nearly all of this can be
automated and invisible to the user. You can “set it and forget it.”

Further, you must take advantage of software settings
designed to protect you. Microsoft Word, for example, opens
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email attachments and documents originating from the internet
in Protected View. Protected View offers a degree of shielding
against malware. However, those protections vanish as soon as
you click to allow editing. Disabling macros in Microsoft Word will
also help provide some protection. In Outlook, do not download
pictures automatically and view attachments in Protected View.

Arm all people at your organization with the knowledge of
when to click a link or attachment and when to stop and verify.
When in doubt, verify the authenticity of an email by picking up
the phone and calling the sender. If the suspicious email contains
the sender’s phone number, be sure to verify that phone number
against your contact records before calling.

Whenever you receive an email with an attachment or link, ask
yourself whether you were expecting to receive this from this
person. If not, immediately stop and independently verify the
authenticity of the email. If you were expecting it, you should still
investigate further.

Malicious emails often appear to come from a familiar
sender—hover over the sender’s name and verify that you are
familiar with the email address. Be careful to catch small changes
in spelling—there may be only one character out of place to alert
you. Hover over any links to see where the link will actually take
you. Again, be careful to catch small changes in spelling or unfa-
miliar extensions.

While most ransomware breaches your defenses through
email, some sneaks into your system when you use public Wi-Fi
and USB charging ports. When using public Wi-Fi, select that the
network is public when your computer prompts. Use a VPN (a vir-
tual private network) to protect your data. When in doubt, use
your cellphone as a hotspot and avoid public Wi-Fi altogether.

USB charging ports, such as those found in airports and hotel
rooms, can be loaded with malware. When you plug in your
device, the malware installs itself on your device. These are the
computer/iPhone equivalent of credit card skimmers we've heard
about on ATMs or gas pumps, except that the malware travels
with you and can spread to other devices. Use a USB data blocker
to prevent any data transfer when charging in a public location.
USB data blockers are small adapters for your USB charging
cable that are missing the data transfer pins. Without the data
transfer pins, no data can be transferred to your device.

Alternatively, you can carry a portable charger that holds
enough juice to charge your mobile devices. Portable chargers
give you the freedom to charge on the go without being tethered
to a wall. Throw your phone plugged into the charger in your bag
as you walk through the airport, and you’re good to go. Portable
chargers are both secure and convenient.

Ransomware is coming for lawyers everywhere, but you don’t
have to be a sitting duck. Arm yourself with the knowledge to
prevent attacks and the technology required to keep the bad
guys out. Don’t let ransomware happen to you.
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The New Jersey State Bar Association’s Practice HQ is a free mem-
ber resource designed to help you build and maintain a successful,
thriving legal practice. Learn more at njsba.com/practice-hq.

Endnotes

1. Nelson, Sharon D., Simek, John W., and Maschke, Michael C.
“Law Firm Data Breaches Surge In 2023.” Above the Law. Aug
1, 2023, abovethelaw.com/2023/08/law-firm-data-breaches-
surge-in-2023/.

2. Ibid.

3. Morgan, Steve. “Ransomware Will Strike Every 2 Seconds By
2031.” Cybercrime Magazine. Jun 28, 2023, cybersecurityven-
tures.com/ransomware-will-strike-every-2-seconds-by-2031/.

DIVERaITY, EQUITY AND INGLUSION

How to Become an Anti-racist Lawyer
By The Hon. Marcia L. Silva (Ret.)
Silva & Stahl, LLC

Racial justice and racial equity lawyering are important con-

cepts nationally and especially in New Jersey. The New Jersey
State Bar Association has taken concerted efforts on improving
diversity, equity and inclusion through committees, education and
trainings statewide. As a diversity committee member of the
NJSBA, | am often asked how to apply these concepts into our
day-to-day practice when representing people from various back-
grounds and communities. As an association director of legal rep-
resentation projects at the American Bar Association, | have been
tasked this past year to work along with national partners to cre-
ate an anti-racist lawyering initiative that can be used by attorneys
along with other members of a multidisciplinary team, like social
workers, to represent families in the child welfare docket.
Although the initiative is focused on child welfare, it provides use-
ful guides and toolkits for advocates in any legal area or docket.
This initiative is designed to translate theory into practice and

NJSBA.COM



is meant to offer practical tips, advice, and guidance regarding
emerging and/or evolving, as well as well-established legal
processes and practices. The initiative can also create efficiencies,
so attorneys and interdisciplinary teams do not have to recreate
the wheel when other law firms and child welfare legal organiza-
tions have already implemented effective practices. Instead, we
created tools that leverage resources already available and fill in
gaps for what was not available. The initiative is organized with
the following features in mind:

* Easy to navigate

» Defines key terms and terminology that will be used through-
out the document

* |s organized by topic as well as by level of practice and aptitude
(competency, proficiency, skill) regarding race equity issues

* Written in a tone and language that respects the voice of par-
ents, children, families, and the community

» Creates discussion opportunities for a greater understanding
and commitment to address issues of racial equity

» Creates ways to keep us accountable to each other and sup-
port each other as we continue this work

This initiative, available at familyjusticeinitiative.org/race-equi-
ty-tool-kit, provides guidance and actual examples of what prac-
titioners and organizations of any size can use to apply an equity
lens to their operations and practices.

WRITER S GORNER

Giving Effective Feedback on Writing
By Veronica Finkelstein

Litigative Consultant, U.S. Attorney’s Office
Eastern District of Pennsylvania

“Give a man a fish and you feed him for a day. Teach him how
to fish and you feed him for a lifetime” is an oft quoted saying,
but how often do supervisors and attorneys take it to heart when
we review the written work product of developing attorneys?
How do you transform ordinary redlines and edits into high-qual-
ity feedback? Here is one suggested way to improve your legal
writing feedback.

Give developing attorneys opportunities to
stretch their skills

One of the most important steps to giving effective feedback
is having sufficient work product to review. This requires giving
developing attorneys opportunities to flex their legal writing
skills. However, there is value in having developing attorneys
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shadow or work alongside more experienced ones; at some point
all attorneys need to take the lead in drafting various documents.
This can mean assigning a developing attorney to tackle the first
draft of an appellate brief, rather than simply conducting the
legal research and then handing it off to a more experienced
member of the team. It can mean asking a developing attorney to
draft the motion for summary judgment rather than just a memo
to file outlining arguments that could be made in the motion.

Supervisory attorneys can be apprehensive about letting

developing attorneys take the lead, fearing how it will impact the
outcome. Rather than using “safety nets,” we deprive these
developing attorneys of the chance to perform and make mis-
takes. Yet those mistakes can be some of the best learning expe-
riences. If you wait until all your developing attorneys are master
fishermen before you give them a fishing line, you’ve failed your
duty as a supervisory attorney.

When those attorneys stretch their skills, make sure to
capture their efforts.

Allowing your developing attorneys to engage in a multitude
of legal writing tasks is the first step of the process, but you can
only give great feedback if you capture their skills so you can pro-
vide useful feedback. This can be difficult. As supervisors, many
of us balance our supervisory duties alongside a caseload of our
own. Even those who perform a purely supervisory role must bal-
ance the needs of the various employees we supervise.

One way to observe skills as they develop is to ask to see out-
lines or drafts. Often you can learn more about a developing
attorney’s thought process and writing style from reviewing a
series of intermediate drafts than you can from reviewing the
final work product, which may have undergone substantial review
by others before it hits your desk.

If you don’t capture the skills of your developing attorneys, it
is impossible to give the most fruitful feedback. If you oversee a
team of fishermen, surely, you'd check the logbooks showing
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their daily catch. So too should you find ways to observe and
record your staff’s performances so you can help them use that
performance to improve.

Structure your feedback to teach rather than criticize

Once you have a work product from a developing attorney,
you are then able to provide feedback. Great feedback is not an
accident. It requires a deliberate process. The first step of the
process is to take copious notes. If you do not, you will likely miss
something worth addressing.

But taking notes is not enough. Too often feedback is given
spontaneously, without the benefit of the supervisor organizing
and structuring that feedback. This type of feedback tends to be
unhelpful for developing attorneys. Because the feedback is sig-
nificant and unstructured, it can feel like drinking from a firehose.

Before you give feedback, take time to reflect and organize
your thoughts. If you have reviewed a deposition outline pre-
pared by a developing attorney and taken notes on the outline,
take out a separate piece of paper and organize those notes top-
ically before you meet to discuss the draft.

In structuring your feedback, try to avoid negatives. Telling
developing attorneys, “Avoid unintentional passive voice” does
not explain what passive voice is, how to identify it, and why it’s
ineffective. Explaining is the key to allowing developing attorneys
to improve their writing going forward. If they understand why

you’ve suggested a change, they can apply that rationale to
future writing. By explaining the “why” of your critique, you allow
the listener to better critique themself in the future. Rather than
simply telling your staff to fish when the skies are cloudy, explain
why that weather draws out the fish.

Remain involved

The final step of great feedback is to follow up. It often takes
many tries before a developing attorney blossoms into an excel-
lent writer. It may not be possible for you to immediately assign
the same type of brief or motion, but you can follow up to ensure
the developing attorney has the chance to repeat some of the
skills on which you provided feedback.

Ask whether there are other tools the developing attorney
needs or other skills the attorney wishes to develop. Look for
opportunities to make that growth possible. If a developing attor-
ney is ready to try ice fishing, do what you can to make that
opportunity available.

As supervising attorneys, too often we view giving feedback
as an afterthought. We do not use a reliable method nor hold our-
selves to a high standard when helping others develop their writ-
ing. While by no means the only method for giving feedback, the
method discussed here is one way to elevate the quality of your
feedback. As a supervisor, your job is to teach your staff to fish—
and giving good feedback can do just that. ll

ManagedIT that works

your law firm

Modern law firms run on technology. That’s
why attorneys partner with Integris for the
guidance and support that fits their needs.

Get a free, no obligation consultation at:
integrisit.com/discovery-session

Integris. (888) 330-8808
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Awareness, Hope and Strength in
the Face of Domestic Violence

JERALYN L. LAWRENCE is the managing
member and founder of Lawrence Law. Jer-
alyn devotes her litigation practice to mat-
rimonial, divorce, and family law, and is a
trained collaborative lawyer, divorce medi-
ator, and arbitrator. She is a Past President
of the New Jersey State Bar Association.
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By Jeralyn L. Lawrence

Domestic violence can afflict anyone—the affluent, impoverished, and every sta-
tus in between. It is a monster that preys on no particular race, age, gender, ethnicity
or religion. It can be latent, wearing one of its many disguises in the form of protec-
tion, affection—even love; or it can be more obvious, having weaved itself into a rela-
tionship for so long it becomes the norm. The only constant is the fact that domestic
violence will change your life forever.

I was fortunate enough to grow up in a household where domestic violence did not
exist. It was a home consumed with love and respect, and I witnessed my parents treat
one another with kindness, both in their conversation and conduct. My parents have
been married for over 50 years and are ridiculously in love to this day. Both in their
80s, they have spent more of their lives with each other than without. Their love runs
deep, and they have been the consummate example of a happily married couple.

I knew nothing about domestic violence until I watched the movie, “The Burning
Bed,” when I was a teenager. Starring Farah Fawcett, this movie was based on a real-life
story of a victim of domestic violence who killed her abuser to spare her life, as well as
the lives of her children. Prior to watching “The Burning Bed,” I, admittedly, had no
idea that domestic violence was occurring in this country, let alone in the most unsus-
pecting households. It is incredible how something could be so hidden yet so preva-
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lent in our world. With this awareness, I
was inspired to learn more.

I was shocked by the information I
would uncover in law school, when writ-
ing a paper on Battered Women'’s Syn-
drome in my family law class. The statis-
tics were daunting. I became more
familiar with the prevalence of domestic
violence in our world, and how domestic
violence has evolved over the past several
hundred years. I read about Dr. Lenore
Walker, a leading author who developed
the cycle of abuse theory and is now a
renowned educator on the hell endured
by survivors of domestic violence. I
immersed myself in a topic that was once
so foreign to me. I read about domestic
violence often. I saw pictures, conducted
research, and memorized statistics. Yet,
nothing would prepare me for falling vic-
tim to abuse by someone I thought loved
and adored me.

Shortly after law school, I found
myself in a relationship with someone
who assured me he loved me but treated
me worse than anyone ever had. I was
called every disgusting name in the book.
I was pushed around, physically
restrained, and my wrists were twisted
and turned until I acquiesced. My abuser
would feel the warmth of my car hood to
determine how long I had been home just
in case he believed I was lying about when
I came and went. He tried to convince me
every single one of my family members
and friends were flawed and were not
worthy of our time. He made every
attempt to isolate me from those I loved
the most, and those who showed me
what real love felt and looked like. The
greatest irony is that when we first started
dating, my abuser praised me for my rela-
tionship with those very family members
and friends and told me how attractive of
a quality it was to be so close with them.
In truth, he hated those bonds because
they were stronger than my bond to him
and they offered me security. He wanted
so badly to isolate me, and anything that
took my attention from him, he despised.
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I lived on the domestic violence roller
coaster and cycle of violence for years.
The tension building stage, the acute bat-
tering stage, and then the “honeymoon”
stage would cycle through just as Dr.
Walker said they would. Walking on
eggshells was a daily occurrence; I would
often think if I just changed my behavior,
he would be happy and would not lash
out. It did not work out that way. The
honeymoon phase was always blissful,
and I was manipulated into thinking the
relationship would remain this happy
and fulfilling—that is until one trigger
would bring about the tension building
stage, the battering stage, the honey-
moon stage, and the cycle would repeat.

It was not until I gave birth to my
daughter that I had the strength to leave
this toxic relationship. One night, I
endured some of the most appalling and
intense abuse while I clutched my 8-
week-old daughter in my arms, and it
would change my life forever. That
evening I felt my abuser’s breath as he
stood over me, screaming within inches
of my face and calling me the vilest
names | had heard. I knew I had to get
away from this person and stay away. In
my heart, [ knew his words did not define
me, and they were not words I would ever
let someone utter near my daughter
again. Every pore in my body perspired as
I mustered up the strength to call the
police and obtain a restraining order
from the person who assured me, he
loved me the most.

We were divorced a short time later,
but the wounds and scars that relation-
ship caused remain. People have told me
they are shocked by my experience, and I
am asked, “How on earth could that have
happened to you?” The truth is, I really
do not know. Initially, I mistook his jeal-
ousy and possessiveness as traits that
were cute and endearing. I was incredibly
attracted to my abuser as well, which
added to the complexity of ending the
relationship.

As I am writing this, I am asking myself,

what is the point of this article? Other than
bearing my soul, the intention is to bring
awareness and, perhaps the necessary
hope and strength to just one reader. If
you are a victim of domestic violence,
you are not alone. People will under-
stand your plight and they will believe
you. You are not defined by the names
you have been called, or the abuse you
have endured, and no one has the right
to make you feel unworthy. There are
people who love you, care about you, and
want to help you.

You are at your most vulnerable and in
the most dangerous position during the
time in which you decide to leave the
relationship, so build your village and
have a safety plan in place as you break
free from this incredibly harmful rela-
tionship. Fortunately, there are resources
available to you.

My presidential initiative of Putting
Lawyers First focused on a host of areas in
our profession that needed improve-
ment. One enormous area was attorney
wellness. As a result, the NJSBA allocated
financial reserves to partner with a thera-
peutic provider for its members and their
immediate family to provide resources to
address mental health and wellness. We
are now in our second year offering this
most consequential member benefit
with Charles Nechtem Associates. If you
are a survivor of domestic violence or
enduring it now, please do not hesitate to
reach out to CNA. You are entitled to free
sessions with your NJSBA membership as
part of the Association’s Member
Assistance Program. These sessions can
be the start of your journey to freedom
from abuse and help create a new path
forward as you claim your life back. Help
1-800-531-0200 or
charlesnechtem.com. My hope for any-

is available at

one experiencing domestic violence is
that you find the strength within your-
self to leave and begin the next step of
what I am sure will be a new beginning of
a wonderful and worthy journey. B
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HOME HORRORS
When Technology Becomes a Nightmare

How Technology Can Affect a Domestic Violence Matter

By Melissa E. Cohen, Christine C. Fitzgerald and Jenna N. Shapiro

Technology encompasses more than recordings, photographs, images, and cell phones.
Electronic devices have tracking abilities through applications that you may not even realize
have location services. Home automation allows you to turn on the lights at your house from
your office or change the temperature on the thermostat from your vacation. You can see who is
at your door from your phone with Ring cameras and other video devices and even talk to the
person. Nest cameras in your home allow you to interact with your children, watch your nanny
with your children, and even check to see that your home is empty.
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For every benefit there is with new
technology, there is often a negative way
to use that same new technology. That is,
the same technologies that can be used to
keep us safe, also can be used to spy, stalk,
and harass another person. According to
the National Domestic Violence Hotline,
an average of 24 people per minute are the
victims of rape, physical violence, or stalk-
ing by an intimate partner.'! Tracking

48% had experienced some form of post-
separation TFA.* Clearly, TFA has a great
significance in our society and as family
law practitioners, we must recognize this
type of abuse so that we can assist litigants
with avoiding further abuse.

On the other hand, the concept of
TFA can also be used against litigants
who unintentionally commit TFA. As our
society relies more frequently on tech-

gy used to commit domestic violence,
New Jersey Supreme Court Justice Barry T.
Albin opined in a concurring opinion to
Statev. Hubbard that “[t]he law must adapt
to technological advances.” A brief histo-
ry of the case law evidences that technol-
ogy has been used to commit abuse or
domestic violence for decades; yet as
these advances continue, the prevalence
of abuse increases. As discussed above,

Tracking devices, locations services, and remote access to cameras can be used
to stalk. One in six women and one in 19 men have been the victims of stalking
in their lifetimes and 66.2% of female stalking victims were stalked by a current
or former intimate partner. This growing trend has been noted in studies
analyzing technology-facilitated abuse (TFA), which is one form of intimate

partner violence.

devices, locations services, and remote
access to cameras can be used to stalk. One
in six women and one in 19 men have
been the victims of stalking in their life-
times and 66.2% of female stalking vic-
tims were stalked by a current or former
intimate partner.” This growing trend has
been noted in studies analyzing technolo-
gy-facilitated abuse (TFA),” which is one
form of intimate partner violence.*
Although there is a lack of an agreed upon
framework of what constitutes TFA, the
expansion of digital technology has creat-
ed a greater ease to commit acts of abuse
regardless of proximity in digital spaces.’
Concerns as to the increased ability to
abuse through technology is well-rea-
soned. The Economist Intelligence Unit
conducted a study of women in 45 coun-
tries and the findings are astounding.®
“38% of women have personally experi-
enced online violence; and 85% of
women have witnessed online violence

being perpetrated another

”7

against
woman.”” A survey of United Kingdom
survivors and victims, reported that 45%

experienced TFA in their relationship and
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nology and applications on our phones,
with the mere slip of the hand or finger,
a litigant can inadvertently connect to
remote devices. For example, an alert
from a Ring doorbell is accidentally
checked out of habit while a temporary
restraining order is pending; or a “like” of
a post to your spouse while scrolling
through your Instagram feed. It is impor-
tant for family law practitioners to warn
our clients of these unintended or per-
haps simply unknown potential for alle-
gations of domestic violence.

Our article intends to alert family law
practitioners to the issues surrounding
TFA and domestic violence, guide practi-
tioners to protect both victims and unin-
tended alleged perpetrators of TFA, and
guide attorneys on the use of evidence in
TFA cases.

History of TFA in
Domestic Violence Cases

As technological advances continue to
emerge, the use of technology to commit
abuse or domestic violence will also
develop. Although unrelated to technolo-

MELISSA E. COHEN and CHRISTINE C.
FITZGERALD are partners with the firm of
Seiden Family Law, LLC., located in Cran-
ford. JENNA N. SHAPIRO is a partner with
the firm of Szaferman Lakind, located in
Lawrenceville and Summit.
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In H.E.S., the plaintiff testified that she located a “microchip” that had video and
audio capabilities in her bedroom. The plaintiff further testified that this is how
the defendant knew her daily activities. The trial court found that the act of
placing the microchip in the plaintiff’s bedroom constituted harassment because
it was used to alarm or annoy the plaintiff and that it also constituted stalking
because it was a pattern of acts that was instilling fear of harm to the plaintiff.

technology-facilitated abuse or domestic
violence can include a variety of different
technologies. The cases below specifically
deal with the use of cameras, tracking
devices, and remote access to devices.

In 2002, the Supreme Court of New
Jersey addressed the then “novel issue of
whether video surveillance by one spouse
of the other spouse’s bedroom can consti-
tute one of the predicated offenses of
domestic violence” in addition to other
substantive and procedural issues.” In
H.E.S., the plaintiff testified that she
located a “microchip” that had video and
audio capabilities in her bedroom. The
plaintiff further testified that this is how
the defendant knew her daily activities."
The trial court found that the act of plac-
ing the microchip in the plaintiff’s bed-
room constituted harassment because it
was used to alarm or annoy the plaintiff
and that it also constituted stalking
because it was a pattern of acts that was
instilling fear of harm to the plaintiff.”
The final restraining order was granted.”
The defendant appealed and the Appel-
late Division found that the defendant
had committed stalking but not harass-
ment. The reason for this determination
was because the defendant did not intend
to cause the plaintiff alarm or annoyance
as he intended the camera to remain hid-
den and unknown to the plaintiff.” The
defendant filed a petition for certification
which was granted. *

The Supreme Court held that the
defendant’s conduct constituted both
harassment and stalking. In its decision,
the Supreme Court held that Appellate

20  NEW JERSEY LAWYER | DECEMBER 2024

Division failed to consider that the
defendant did not merely observe the
plaintiff, but instead used the informa-
tion he learned from surveillance in his
communications with the plaintiff."
Based on procedural grounds, the matter
was remanded for further proceedings.”
It is relevant to note that the defendant
also raised whether an unfavorable infer-
ence would be taken against him if he tes-
tified due to a potential violation of
Wiretapping and Electronic Surveillance
Control Act which may subject him to
criminal liability. The Supreme Court
commented that an unfavorable infer-
ence should not be drawn if he elects not
to testify.”

Similar to the surveillance in H.E.S.,
the Appellate Division tackled the issue
of GPS tracking devices as a means of
surveillance in K.E.Z. v. ].H.” There, the
defendant placed a GPS tracking device
on his former girlfriend’s vehicle, which
was discovered when her vehicle was
being serviced. The plaintiff testified
that following their breakup, the defen-
dant began sending hundreds of text
messages and became “clingy” and
“would overstep boundaries.””® The
defendant admitted that he installed the
GPS device on the plaintiff’s vehicle and
monitored her location from his cell
phone, but he also promised to remove
himself from any interaction with the
plaintiff.” The trial court held that plac-
ing a tracking device on a car to surveil a
party is domestic violence and further
held that the plaintiff satisfied the sec-
ond prong of Silver v. Silver” given the

efforts that the defendant undertook to
place the GPS tracking device on her
vehicle and his willingness to allow it to
remain there for him to track her for two
months.” The judge noted that the con-
cern was that the defendant could have
another lapse in judgment.”

The defendant appealed and the
Appellate Division affirmed finding that
the final restraining order was supported
by the evidence that defendant placed
the GPS tracking device on the plaintiff’s
car which “allow[sic] him to know where
she was at all hours of the day just before
and after their breakup.”” The Appellate
Division was not persuaded by the defen-
dant’s apology and promise not to fur-
ther stalk her as they noted that the GPS
device was hidden and would not have
ever been discovered if the plaintiff had
not had her car serviced.”

The next two published decision cen-
ter around the use of remote access to
home devices, specifically Nest devices.
The first one is a criminal contempt mat-
ter that arose after a temporary restrain-
ing order was issued.” In this case, the
defendant was given supervised parent-
ing time with the parties’ child and he
consented to install Nest cameras in his
home to allow the plaintiff to remotely
view the parenting time as the defendant
had not seen the child in some time.”
During one of the defendant’s visits with
their daughter, the defendant looked
directly at the Nest camera and stated
“’Oh I'm sorry I wasn’t nice to you. Good
reason to keep my daughter from me for
three months, because I wasn’t nice to
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you.”” The plaintiff further reported that
the defendant made a lewd gesture at the
camera.” Although the defendant admit-
ted to the conduct and admitted that he
should have in hindsight recognized that
the communication was prohibited in
the temporary restraining over, the trial
court did not accept his guilty plea and
instead dismissed the complaint for con-
tempt.” The trial court reasoned that
because the order allowed parenting
time and ordered the Nest camera to
remain on at all times, the defendant’s
speech and conduct were not prohibited
by the temporary restraining order (TRO)
under “freedom of speech” principles.*
The state appealed.®

On appeal, the Appellate Division
noted Justice Albin’s statement in his
concurring opinion in State v. Hubbard
that the “law must adapt to technologi-
cal advances.”* In acknowledging that
premise, the Appellate Division found
that the defendant acknowledged the
Nest camera was working, that he acted
as the plaintiff testified, and that he
knew her virtual presence was expressly
permitted in the temporary restraining
order.” The Appellate Division held that
the medium of the defendant’s chosen
communication was of no consequence
and is not unlike sending a text message
or email.*® As such, the Appellate Divi-
sion concluded that the defendant
knowingly communicated with the
plaintiff in violation of the temporary
restraining order and remanded the pro-
ceeding to another judge.”

The second Nest camera unpublished
case, A.S.G. v. D.T.G., arises from remote
access to a housing system.*® There, the
plaintiff testified about a series of domes-
tic violence, which included an allega-
tion that defendant entered the marital
residence while she was showering and
removed the Honeywell thermostats that
controlled the temperature in the house,
leaving her with no heat in the house.
The plaintiff further alleged that the
defendant returned that afternoon and
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installed a Nest thermostat, which
required internet access to control. Since
the defendant was the only person with
the passcode to gain access to the inter-
net in the house, she was unable to con-
trol the device. The plaintitf had the orig-
inal thermostats reinstalled the
following day.*

During the defendant’s testimony, the
defendant admitted to removing the
Honeywell thermostats and installing the
Nest thermostat so that he could control
the temperature as a result of the high
utility bills that he had been incurring.*
The trial court issued a final restraining
order against the defendant finding the
act of removing the Honeywell thermo-
stat and replacing it with one that only he
could access was intended to harass the
plaintiff and that there was no legitimate
purpose for the conduct. The judge noted
that the defendant could have handled
the issues in many ways that would not
have constituted harassment.” For exam-
ple, both parties were represented by
counsel and could have discussed the
utility bills with his counsel.” The defen-
dant appealed claiming that the act of
replacing the thermostats did not consti-
tute harassment and that there was no
need for the continuing restraints under
the second prong of Silver.*

The Appellate Division affirmed the
finding of harassment stating that the
trial judge correctly found that the delib-
erate act of the defendant in changing
the thermostat to make the plaintiff
unable to control the temperature was
harassment as the defendant could have
as the trial court noted handled the issue
in a different manner instead of sneaking
into the home when he thought the
plaintiff was not home.* As for the need
for the continuation of a restraining
order, the Appellate Division noted that
there was history of domestic violence
that included “coercive control” by the
defendant that satisfied the second
prong of Silver.*
the Division

Finally, Appellate

reviewed a case in which the defendant
was accused of hacking into the plain-
tiff’s devices in the matter of A.R.R. v.
H.E.C.* In A.R.R., the parties had known
each other for many years and defendant
was a mechanical engineer that was com-
missioned to ensure that the electrical
grids at hospital and data center were up
to par.” The parties’ relationship ended
due in part to the defendant’s domestic
violence and control. After the parties
broke up, the plaintiff testified that she
began to receive notifications that some-
one was trying to access her Instagram
from another device and that her iCloud
was logged onto the defendant’s comput-
er and another phone that he owned.
The plaintiff testified that she tried to
reset passwords, but the problems persist-
ed. The plaintiff then purchased a new
laptop, but the mouse would move on its
own and the defendant’s information
would auto fill in at times; she learned
that the laptop was being remotely
accessed and that her passwords were
being changed using a keylogger. She was
often locked out of accounts. The plain-
tiff claimed that her iCloud, Spotify,
Facebook, Instagram, Microsoft, and
Google Drive had all been hacked and
that she never regained access to them.
The plaintiff further claimed that her
college account was hacked, and it pre-
vented her from attending classes during
the COVID-19 pandemic.* The plaintiff
believed that the defendant hacked her
computer and accounts as he had access
to her accounts through their shared
computer and he set up her iPhone. The
defendant denied being responsible for
the hacking and computer issues.*

The trial court held that the defen-
dant harassed plaintiff by accessing her
computer with the intent to annoy
and/or alarm her based on the circum-
stantial evidence that the defendant had
access to the plaintiff’s computer, her
phone, and by connection, her social
media accounts, school accounts etc.
Given these acts of harassment, the trial
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court granted the final restraining order
and the defendant appealed.” In affirm-
ing the trial court’s decision, the Appel-
late Division noted that the defendant’s
access to the parties’ shared computer
and the plaintiff’s phone, his technical
abilities, his knowledge of her passwords,
the timing and extent of the hacking,
and the absence of any problems with
the plaintiff’s accounts and devices
before the separation, supported the trial
court’s finding that the defendant had
committed these acts and manipulated
the plaintiff’s online accounts with the
intent to alarm and annoy the plaintiff. *

they can be used to abuse or commit
domestic violence - both to protect our
clients that are victims or could become
victims and our clients that may be
accused of domestic violence for their
unintentional conduct.

Considerations for Representing
Victims

There are many considerations when
representing a plaintiff in a domestic vio-
lence matter. These new technologies
pose new challenges. As has been well
stated, “The law must adapt to techno-
logical advances.””” As in all domestic

ing with personal property to place a hid-
den camera), or depending on how they
accessed the victim’s property to place a
device, criminal trespass® as well (for
example, surreptitiously entering prop-
erty to place a GPS device on a car).
Then, review all of the steps of the defen-
dant’s conduct with the plaintiff to
ensure that the specific details of the
predicate act are included in the TRO,
and ensure your client is as thorough as
possible. By way of example, if the plain-
tiff was home alone and the defendant
remotely increased the temperature in
the home on hot day,” or blasted music

As in all domestic violence representation, the first priority is to review the TRO
your client obtained to determine if it needs to be amended. Often these TROs
are obtained via the police, late at night, and contain minimal information. A
TRO must have all allegations contained in the complaint or your client cannot
testify to the facts at trial. Correspondingly, thorough practice means ensuring
that all possible predicate acts are included on the amended TRO.

As these cases illustrate, the methods
by which a person can use technology to
harass, stalk, or otherwise abuse and
commit domestic violence against
another individual widely differs. A
sophisticated person can use technology
to such an advantage that it can cause
the victim to be unable to attend classes,
affect their work, lock them out of their
personal accounts, keep them from
accessing important documents and spe-
cial photographs and videos. A person
with less technical knowledge would still
be able to hide a recording device, an
AirTag, or a GPS tracker with relative
ease. Victims with less knowledge may
not even remember sharing their loca-
tions or passwords with their former sig-
nificant others. Given these issues, it is
imperative that as family law practition-
ers, attorneys remain up to date on the
latest technological advances and how
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violence representation, the first priority
is to review the TRO your client obtained
to determine if it needs to be amended.
Often these TROs are obtained via the
police, late at night, and contain mini-
mal information. A TRO must have all
allegations contained in the complaint
or your client cannot testify to the facts
at trial. Correspondingly, thorough prac-
tice means ensuring that all possible
predicate acts are included on the
amended TRO. When conduct uses some
type of temporary family assistance
(TFA), it is often hard to discern the dif-
ference if the alleged conduct the defen-
dant has committed constitutes stalk-
ing® or harassment.* Due to where a
device was placed, or how it was placed,
or how information was intercepted (or
used), consider with your client whether
the defendant may have engaged in
criminal mischief* (for example, tamper-

into the plaintiff’s home in the middle of
the night via remote access, make sure
the TRO specifies the device(s) used, the
hours this was done (in the event you can
argue they were inconvenient per the
harassment statute), and any specifics
about the technological device. This is
important because you should assume
that the device and/or the technology is
unknown to the court and you will want
your client to testify as to the particulars
of it during trial.

The same rule applies to the history of
domestic violence in the TRO. If the
events are not included on the TRO, the
victim will be unable to testify to it at
trial, as the defendant will not have had
notice nor the opportunity to prepare a
defense. Some incidences of abuse using
digital forms of communication or other
technologies to consider: constantly
having to share location as a form of con-
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trol, a partner demanding passwords
(and then reading all of the account
holder’s texts and emails), reposting of
intimate photographs, and following
location on remote car applications.
Including this information, with as
much detail as possible, will provide the
highest likelihood of success that the
court can find by a preponderance of the
evidence that one of the predicate acts
occurred, as the court only has to find
one in order to enter a final restraining
order.

When representing the plaintiff, dur-
ing the time between granting the TRO

party with controlling access. By way of
example, when the parties are married,
they may be on a family phone plan. If
so, the defendant could be accessing the
plaintiff’s phone records to see who she
is communicating with or could make
changes to the plan. The carrier should
be contacted to see how access can be
prevented. They should check their
Alexa device and recall if the defendant
had remote access. If so, you need to deal
with that problematic access. A client
may not even remember until they see
unusual things happening in their house
like lights being turned on or off, or them

of example, we have experience with
clients who have complicated alarm sys-
tems and camera systems, and in that
event, consult an electrician or other sim-
ilar expert to determine how to disarm
the system during the TRO pendency.

In the case of a client who believes
that they are being followed, their car
may have to be swept for devices. The
same can occur with clients who believe
that their whereabouts are being moni-
tored from inside their house but there
are no cameras or sound monitoring
devices visible. In the circumstances
where the stalking is related to a vehicle,

When representing all defendants in a domestic violence matter..we should be
engaging in best practices to ensure there are no contempt charges pending
trial. Best practices incudes advising every defendant to no longer access any
and every shared account or previously shared tech device as described herein.
A defendant could accidentally violate a TRO by accessing a shared account
during the pendency of a TRO, so we should advise them from the outset to
use an abundance of caution.

and the final hearing, there are impor-
tant considerations for counsel to con-
sider for the victim’s protection. We have
to balance preservation of evidence for
trial (discussed further herein below)
with protecting the victim. If the victim
is the party who had passwords in their
possession or were the party who con-
trolled the accounts associated with
potentially problematic technology, we
should guide them to change the pass-
words to all devices (Nest, Alexa, cam-
eras, Wi-Fi, routers, etc.), to which the
defendant also has access. Oftentimes,
the victim is overwhelmed, with a lot
happening at once, so you can start by
having them write a list of all apps and
devices they used in the house, and all
shared accounts they maintained with
the defendant. They can search their
phone and computer to see if they are the
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being unable to control the temperature
in their own home.

As practitioners, we should be guiding
domestic violence victims to be changing
passwords to everything immediately
upon entry of a TRO. However, most of
the time, it is not that simple. If the
defendant also has the log in informa-
tion, they may be able to also remotely
change the pins and passwords back. If
this is the case, and the defendant’s con-
duct is very intrusive (for example, defen-
dant has the Wi-Fi password and remotely
changes it so that plaintiff cannot use the
Wi-Fi in the house), you may have to
obtain a court order for control of the
devices or systems. Oftentimes, you may
have to guide the plaintiff to unplug the
systems (this may be easy in the case of
Alexa or similar devices) or have a profes-
sional remove them all together. By way

there have been instances where we have
had a police department willing to sweep
a vehicle for devices, particularly when a
victim is at the police department to
obtain a TRO already. If affordability is
not a consideration, best practices would
include hiring a private investigator to
sweep the home and vehicles for all
devices. This is extremely helpful from
an evidence perspective because the pri-
vate investigator can preserve all evi-
dence for trial and write a report con-
tirming what was collected. There are
other devices on the market that the vic-
tim can order to use on their own to
sweep for devices that are connected to
Wi-Fi (search hidden camera detector or
hidden device detector). If the surveil-
lance is something akin to spyware
installed on the victim’s phone or com-
puter (victims are often suspicious of
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this), you may need a computer or elec-
tronics expert to run a search on these
devices. This evidence, if found, should
also be preserved for trial.

If a device like an AirTag, GPS, audio
recorder, or the like is located, a client
should photograph it where it was placed
before removing it, then save the device
for evidence at trial. Physical evidence
can be very persuasive. The police can
also be called before the items are
removed to make a report where the
police can make note of the location of
the device before it is removed.

Considerations in Representing
Defendants

When representing all defendants in a
domestic violence matter, even if they
are not accused of stalking or surveilling
the victim, we should be engaging in best
practices to ensure there are no contempt
charges pending trial. Best practices
incudes advising every defendant to no
longer access any and every shared
account or previously shared tech device
as described herein. A defendant could
accidentally violate a TRO by accessing a
shared account during the pendency of a
TRO, so we should advise them from the
outset to use an abundance of caution.
Tell your defendants to stop monitoring
shared accounts. Examples of caution
would be not to access Ring cameras for a
house they are restrained from, termi-
nate access to a Nest camera, stop moni-
toring who is accessing the front door
keyless entry and when, and the like.
Defendants should not be tracking their
children’s locations when they are solely
in the custody of the plaintiff, as this will
be argued that this is really being used to
track the location of the plaintiff. This
may be a very innocent act which the
defendant can and should argue was not
made with the intent to harass or stalk the
plaintiff but rather to monitor the safety
of the child. However, it will be to the
court to determine whether this was
appropriate.
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If you represent the defendant, and the
plaintiff’s counsel contacts you before the
FRO hearing to address one of these tech-
nological issues, or requests that your
client turn over passwords or other access
codes because the defendant always main-
tained them and the plaintiff never had
them, you should encourage the defen-
dant to turn them over in writing. If the
defendant can lock their access to apps,
then instruct them to do so—this may
even make a record they did so, which will
create some good will. If the defendant is
asked to turn off access, or turn over pass-
words and they will not do so, then they
can expect the plaintiff’s counsel to raise
this with the court. The plaintiff will
argue that they do not feel protected or
safe because the defendant still has access
to their home via technological devices.
Assume, for example, that the plaintiff
has filed a TRO based upon the predicate
act of stalking, and the plaintiff’s counsel
makes a request that defendant terminate
access to a remote door lock, such as a Yale
device that monitors keyless entry. If the
defendant will not terminate their access
to knowing who is coming and going
from the plaintiff’s home during the pen-
dency of the TRO, this will be portrayed
against them very negatively because the
plaintiff will argue they are still being
stalked. As the defendant’s counsel, your
position will be that the defendant did
not act with the requisite intent to stalk or
harass the plaintiff just by knowing the
passwords; however, cooperative conduct
will go a long way to mitigate that before a
judge has to make a decision.

Otherwise, access to technology as
discussed herein during the pendency of
a TRO may lead to a violation. If that
occurs, not only will the plaintiff likely
call the police to report the violation, it is
likely that the plaintiff will amend the
TRO to add the predicate act of contempt
of a DV order.”® This is the type of situa-
tion that the defendant should be trying
to avoid. This is a predicate act on its
own.

As occurred in State v. E.J.H., the
defendant was charged with contempt.
During the pendency of a TRO, he had
supervised parenting time, and was
required to have Nest cameras on that
the plaintiff could observe. During his
parenting time, he spoke to her and said
“Oh I'm sorry I wasn’t nice to you. Good
reason to keep my daughter from me for
three months, because I wasn’t nice to
you.” He then made a lewd gesture at the
camera. Initially, the contempt charge
was dismissed, with the trial court indi-
cating that even though the defendant
consented to the Nest cameras being
present during his parenting time, he
had not given up his right to free speech.
During the appeal, the dismissal was
reversed. The Appellate Division held
that it was highly likely that since the
cameras were in place so that the plain-
tiff could observe parenting time, that
she would hear the comments and see
the gesture. ¥ The defendant had essen-
tially admitted his conduct and was
aware that if the plaintiff had been pres-
ent, his conduct would have violated the
TRO. Therefore, because defendant acted
knowingly, the matter was remanded.

Use of Evidence in Technology-
Faciliated Domestic Violence Cases

In domestic violence cases, evidence
rules are crucial for ensuring justice
while safeguarding the rights of all par-
ties involved. These rules determine
what evidence can be admitted in court
and how it can be used, balancing the
need to protect victims and hold offend-
ers accountable, with the need to ensure
fair trial standards.

In New Jersey, the landscape of
domestic violence cases has evolved sig-
nificantly due to advancements in tech-
nology. The integration of digital com-
munications and electronic records into
legal proceedings presents unique chal-
lenges and opportunities. In domestic
violence cases, much evidence is often
obtained by use of technology, whether
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that be presenting the “harassing” text
messages to the court or providing the
GPS tracker or AirTag found by your
client. This section addresses some key
evidence rules to familiarize yourself
with for the FRO hearing.

Admissibility of Evidence

Digital evidence, including text mes-
sages, emails, social media posts, and
other electronic records, plays a crucial
role in modern domestic violence cases.
The following rules of evidence are criti-
cal to understand, from the outset, in
using the evidence obtained for your
hearing, whether you represent the
plaintiff or the defendant:

1. Relevance (N.]J.R.E 401): For evidence
to be admitted, it must be relevant to
the case. This means it should help
prove or disprove a fact that is signifi-
cant to the case. For instance, a series
of threatening messages sent by the
alleged abuser could directly support
claims of harassment or intimidation.
New Jersey courts evaluate the rele-
vance of digital evidence based on
how it relates to the elements of the
crime or the context of the alleged
abuse.

2. Authenticity (N.J.R.E 901): The party
presenting digital evidence must prove
that it is genuine and not altered. In
domestic violence cases, this often
involves establishing that the electron-
ic communications or records were
indeed created or sent by the alleged
perpetrator. This can be achieved
through various means, including tes-
timony from witnesses who can attest
to the creation or receipt of the evi-
dence, and technical analyses that
demonstrate the evidence’s integrity.
For example, metadata associated with
digital files can provide information
about the file’s origin and history, help-
ing to establish authenticity.

3. Probative Value vs. Prejudicial
Impact (N.J.R.E 403): Even if digital
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evidence is both relevant and authen-
tic, it must also pass the balancing test
to ensure that its probative value out-
weighs its potential to unfairly preju-
dice the trier of fact. For example,
while evidence of a history of threat-
ening messages can be highly relevant,
the court must ensure that its intro-
duction does not lead to unfair bias
against the defendant. The evidence
should be used to illuminate the case’s
facts rather than to inflame emotions.

Hearsay and Digital Communications
There are exceptions to hearsay that

can be particularly relevant in domestic

violence cases involving digital evidence.

1. Excited Utterance (N.J.R.E 803
(c)(2)): Statements made under the
stress of excitement caused by a star-
tling event can be admitted under the
excited utterance exception. In
domestic violence cases, a victim’s
spontaneous text message or social
media post made immediately after an
abusive incident might fall under this
exception, as it reflects the victim’s
immediate reaction to the trauma.

2. Statements Made for Medical Diag-
nosis (N.J.R.E 803 (c)(4)): Communi-
cations made for the purpose of med-
ical diagnosis or treatment can also be
admitted. For instance, if a victim
sends messages to a health care
provider describing the abuse to
receive medical attention, these state-
ments might be admissible to show
the nature and extent of the injuries
sustained. Also think about this
exception to the hearsay rule when
using medical records for statements
contained within those records.

3. Present Sense Impression (N.J.R.E.
803(a)): This exception applies to
statements describing or explaining
an event or condition made while the
declarant was perceiving the event or
condition, or immediately thereafter.
Statements made by the victim

describing the ongoing or immediate-
ly following events of abuse can be
admissible under this exception. This
can be helpful when attempting to
admit text messages or recordings
made both during or directly after an
act of domestic violence.

4. Statements Against Interest (N.J.R.E.
804(b)(3)): A statement made by a
declarant that was against their own
interest at the time it was made can be
admissible. In domestic violence cases,
if the accused made a statement that
implicates themselves or admits to
abusive behavior, it may be admitted
as a statement against interest.

Recorded Statements and Video
Evidence

The New Jersey Wiretap Act,* formal-
ly known as the New Jersey Wiretapping
and Electronic Surveillance Control Act,
is a crucial piece of legislation designed
to regulate the interception of commu-
nications and safeguard privacy rights in
New Jersey. It sets forth the legal frame-
work for intercepting and recording pri-
vate communications, including tele-
phone conversations and electronic
communications, including emails, text
messages, and online messaging. When
analyzing the evidence you need to pres-
ent at trial, it is imperative to review the
provisions of the act to ensure the
admissibility of the evidence on behalf
of your client:

Key Provisions of the Act
Authorization Requirements

Consent: Under the act, it is generally
illegal to intercept or record a conversa-
tion or communication without the con-
sent of at least one party involved in the
conversation. This means that if one par-
ticipant consents to the recording, it is
typically lawful to do so. However, record-
ing without any consent is prohibited. If
your client is a participant of the conver-
sation, the recording can be used, as they
have “consented” to the recording.
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Exceptions and Special Circumstances

There are certain exceptions to the
consent requirement. For example, law
enforcement may be permitted to inter-
cept communications without consent
in specific circumstances, such as during
investigations of serious crimes where
obtaining consent would jeopardize the
investigation.

Electronic Tracking Devices in
Domestic Violence Cases

Tracking devices, such as GPS units,
can be instrumental in domestic vio-
lence cases. They can provide crucial
information about the whereabouts of
an individual, potentially corroborating
claims of harassment, stalking, or unau-
thorized monitoring. However, the data
from these devices must meet specific
evidentiary standards before admission
into evidence.

Relevance and Admissibility

Under New Jersey Rule of Evidence 401,
evidence must be relevant to be admissi-
ble. This means it must have a tendency to
make a fact of consequence more or less
probable than it would be without the evi-
dence. In domestic violence cases, track-
ing device data can be relevant to establish
patterns of behavior, show the proximity
of the accused to the victim, or corrobo-
rate the victim’s testimony.

Authentication and Reliability

Before tracking device data can be
admitted, it must be authenticated to
establish its credibility. N.J.R.E. 901
requires that evidence must be shown to
be what its proponent claims it to be. For
tracking device data, this typically
involves demonstrating that the device
was functioning correctly, and that the
data has not been manipulated. This can
be achieved through testimony from the
person who installed or maintained the
device, or by presenting the device’s
operational records.

In addition to authentication, N.J.R.E.
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702 requires that the evidence be reliable.
This means the data from the tracking
device must be obtained through meth-
ods that are generally accepted within
the relevant field. Experts may need to
testify about the technology used, the
accuracy of the device, and the proce-
dures followed in collecting and inter-
preting the data.

Chain of Custody

Maintaining a proper chain of cus-
tody is critical in preserving the integrity
of evidence. N.J.R.E. 901 requires that
the proponent of the evidence prove that
it has not been altered or tampered with
from the time it was collected to its pres-
entation in court. This involves docu-
menting each person who handled the
evidence and how it was stored. This tes-
timony may be elicited from your client,
as well as testimony from any expert who
is engaged to gather the necessary evi-
dence from the tracking unit.

Expert Testimony

Expert testimony may be necessary to
explain the technical aspects of tracking
device data. Under N.J.R.E. 702, experts
can provide opinions on whether the
data is reliable, how it was obtained, and
what it signifies. In domestic violence
cases, an expert may explain how the
data supports claims of stalking or
harassment and interpret the signifi-
cance of the data in relation to the case.
Experts in digital forensics can examine
computers, smartphones, and other elec-
tronic devices to recover and analyze
data. Their analyses can establish time-
lines, confirm the source of communica-
tions, and detect tampering. This techni-
cal insight is crucial for presenting a clear
and accurate picture of the evidence.

Conclusion

Technology plays a transformative
role in domestic violence cases, provid-
ing critical tools for evidence collection
and victim protection. From tracking

devices being used to harass and stalk
victims, to digital communications that
document threats and abuse, or provide
evidence for defendants to defend
against the allegations made, these tech-
nological advancements are necessary to
use and present the court with evidence
to support a client’s claims. However, the
use of such technology must be balanced
with respect for privacy rights and adher-
ence to legal standards. Ensuring that
technological evidence is handled appro-
priately through the presentation to the
court—through proper authentication,
adherence to hearsay rules, and expert
testimony—upholds the rights of all par-
ties involved. As technology continues to
evolve, its integration into domestic vio-
lence cases will undoubtedly become
more sophisticated, further shaping the
landscape of legal proceedings and vic-
tim advocacy. ll
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How Al and Deeptakes Can

Impact Domestic Violence Cases

By Stacey A. Cozewith

rtificial intelligence is a form of technology that allows machines,
particularly computers, to perform human tasks. Generative Al is a
form of artificial intelligence which can create new content such as
text, images, music, audio, and videos. One of the most common
examples of generative Al is the program called ChatGPT, which

can answer questions, write text, create images, and more, based on
a prompt that is input by the user.

As many family law practitioners know, domestic violence is a pattern of abusive
behavior that is used to gain or maintain power and control over a person within a rela-
tionship. It is codified in New Jersey under the Prevention of Domestic Violence Act of
1991 and permits the entry of a final restraining order upon the occurrence of certain
criminal offenses between two people having a relationship as set forth in the act.

In a domestic violence FRO hearing, the evidence presented at trial is often com-
prised of phone records, video recordings, email records, text, and other communica-
tion “proofs.” What happens when one party uses Al to create false communications
or videos that show harassing contact or an assault? How do we, as attorneys, combat
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STACEY A. COZEWITH is a partner at
Sarno da Costa D’Aniello Maceri LLC and
concentrates her practice on matters relat-
ed to family law. Stacey strongly advocates
for her clients, offering her expertise
through a unique balance of compassion
and tenacity.
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potential false evidence created with Al in
the domestic violence context? This arti-
cle addresses these difficult questions.

Deepfakes

Deepfake technology uses Al to create
synthesized or false images or videos. A
deepfake is an artificial or falsified image,
video, or recording that has been altered
so that it appears to be either a person
who was not actually present, or some-
one doing something or perhaps wearing
something that they were not wearing.

Many people may recall the incident in
March of 2023 when a deepfake photo of
Pope Francis was widely circulated, while

This deepfake photo of what appears to
be Pope Francis in a puffy white jacket is
an example of how Al can generate a false
image, making it appear that a person
was doing or wearing something that they
never did.

wearing a white modern puffy coat and a
large jeweled crucifix as he took a walk in
St. Peter’s Square. This photo was a rude
awakening for many across the internet
who realized that Al could generate an
image that looked so authentic.

There are a wide range of deepfake
technologies. Deepfakes can be used to
spread misinformation—providing false
information from what appears to be
trusted sources. For example, a deepfake
could be used to alter or create a mes-
sage from the government. In 2018,
actor and director Jordan Peele circulat-
ed a video where he used deepfake tech-
nology to transfer his own facial move-
ments onto former President Barack
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Obama to produce a falsified public
service announcement.

In the domestic violence context,
then, a trusted source could be telephone
company records, records that appear to
be text messages between the parties, or
email correspondence. Normally, as
attorneys proffering telephone records at
a hearing, for example, we typically trust
in the veracity of these documents. How-
ever, with the advances in Al, these too
can be augmented and falsified.

Deepfakes can be used to create more
than just harassing or false communica-
tions, since they can be used to create
videos such as pornography, without

er can be excited to see their sports super-
hero appear in their favorite video game.
Deepfakes can be used for entertainment
or even to insert the cousin who missed
the family wedding photos.

In terms of accessibility, the technolo-
gy used to create deepfakes are highly
available to everyone. There are pro-
grams and applications that can be
downloaded that allow those without a
technical background or programming
experience to create deepfakes. The qual-
ity of the final products may vary. How-
ever, the more photos and videos that a
person provides of their target and the
more practice they receive in using this

Deepftakes can be used to create more than just harassing or false

communications, since they can be used to create videos such as

pornography, without consent. There are applications that

“nudify” an image—creating a fake pornographic image. Al can

also be used to create a pornographic video using an image of a

person who was not actually present for the filming.

consent. There are applications that
“nudify” an image—creating a fake
pornographic image. Al can also be used
to create a pornographic video using an
image of a person who was not actually
present for the filming. There are several
celebrities who have been victims of
deepfake pornographic images, but you
do not have to be a celebrity to be a target
of such a practice.

As many family law practitioners will
attest, it is not uncommon for perpetra-
tors of domestic violence to threaten vic-
tims saying that they will send images or
communications to the victims’ employ-
ers or family members. The advent of
deepfake pornography makes this threat
even easier to follow through with.

Not all deepfakes are bad, however. In
the context of entertainment and fun,
you can put your face on an elf that
dances to holiday music, or your teenag-

technology, the more accurate the prod-
ucts will become. With the popularity of
social media, there are usually a plethora
of videos and photographs easily avail-
able to a perpetrator to create a deepfake.

So What Can We Do About It?

As of this writing, New Jersey does not
have any laws in place that regulate deep-
fakes. However, there is a bill in the state
Assembly and Senate that aims to limit
the use of Al to create deceptive digital
content. The bill, $976, “prohibits deep-
fake pornography and imposes criminal
and civil penalties for non-consensual
disclosure.” If passed, this bill would
amend Section 1 of PL.2003, c.206, New
Jersey’s invasion of privacy law, and
N.J.S.C. 2C:24-4, New ]Jersey’s child
endangerment law, to include dissemi-
nating or creating “deceptive audio or
visual media” as punishable crimes. This
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bill has been introduced and is pending
in the Judiciary Committees.

It was always common for perpetra-
tors of domestic violence to disseminate,
or threaten to disseminate, explicit
videos, photos, or texts to a victim’s fam-
ily, friends, employers, and coworkers.
However, with the availability of deep-
fake technology, perpetrators could easi-
ly generate fake pornographic media of
their victim to use as blackmail. More-
over, the alleged perpetrators of domestic
violence can sometimes really be the vic-
tims as the “evidence” of harassment of
domestic violence victims that is most
commonly provided to a court, can be
manipulated and manufactured in a very
realistic matter. So, how do we prove that
the evidence is false?

In FRO trials, both parties have the
right to enter evidence to support their
case. However, as a domestic violence
trial is a summary action, or a hearing
that is meant to be “short, concise and
immediate,” discovery is limited." Thus,
other than the incidents set forth in the
temporary restraining order, there may
not be any notice as to what evidence
the other party is planning to present.
This means that an alleged victim could
seek to introduce a manipulated voice-
mail as evidence in the trial, and the
other party would be seeing or hearing it
for the first time in court. The party not
introducing the evidence would likely
need to seek an adjournment of the trial,
so that they could prepare an argument
proving that the evidence the abuser
entered has been falsified.

This poses its own set of hardships.
Under Rule 5:7A(e), the FRO hearing is
to take place within 10 days of the entry
of the TRO. Thus, under Court Rule,
domestic violence matters are to be
speedy and expeditious. This does not
mean that all other safeguards are
thrown out the window, however. The
New Jersey Supreme Court has held that
the short time frame of domestic vio-
lence trials should not impinge on the
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parties’ due process rights.

“Our courts have broad discretion to
reject a request for an adjournment that
is ill founded or designed only to create
delay, but they should liberally grant one
that is based on an expansion of factual
assertions that form the heart of the
complaint for relief.”> Moreover, when it
is the defendant seeking an adjourn-
ment, granting same is seen as posing
“no risk to plaintiff...[as] courts are
empowered to continue temporary
restraints during the pendency of an
adjournment, thus fully protecting the
putative victim while ensuring that
defendant’s due process rights are safe-
guarded as well.”?

In addition, “even in summary
actions, the trial court has the discretion
to authorize discovery for good cause
shown.”* Moreover, the Supreme Court
held that “the ten-day provision does
not preclude a continuance where fun-
damental fairness dictates allowing a
defendant additional time. Indeed, to
the extent that compliance with the ten-
day provision precludes meaningful
notice and an opportunity to defend,
the provision must yield to due process
requirements.””

As Judge Thomas H. Dilts determined
in the Depos case, discovery is only per-
mitted in a summary action such as a
domestic violence hearing, upon a show-
ing of good cause.® In fact, the Appellate
Division indicated their agreement with
Judge Dilts in Crespo v. Crespo’ when they
stated that “in compelling circum-
stances, where a party’s ability to ade-
quately present evidence during a
domestic violence action may be signifi-
cantly impaired, a trial judge may, in the
exercise of sound discretion, permit lim-
ited discovery in order to prevent an
injustice. Judges are not required to be
oblivious to a party’s claim for discovery
in compelling circumstances even
though the court rules do not expressly
authorize relief.”

Accordingly, while there are no report-

ed decisions (yet) where an adjournment
request was made to obtain an expert
opinion on the veracity of evidence, a
brief adjournment to obtain said expert
should be requested and granted. When
presented with two competing sets of call
logs for example, when the predicate act
of domestic violence is harassment by
way of repeated telephone calls at odd
and inconvenient hours—how would a
court be able to determine which is accu-
rate without an expert assisting in said
determination? A court would partly rely
on credibility and testimony of the par-
ties. However, when it comes down to two
competing versions of what occurred dur-
ing the incident in question, a court must
be able to rely on documentation and the
veracity of same.

In conclusion, at the very least, when
presented with evidence from an
alleged victim, that your client claims
never happened or is falsified, an
adjournment must be requested. This
adjournment would be to formulate an
argument and potentially retain an
expert to analyze the evidence being
presented. Researchers are developing
new methods to determine if an image,
video, or document is a deepfake. Of
course, they are using AI models to look
for color, sounds, or image abnormali-
ties, digital watermarks, and other indi-
cia of falsification or manipulation. Al is
both the problem and the potential
answer in these scenarios. l

Endnotes
1. Deposv. Depos, 307 N.]. Super. 396,
399 (Ch. Div. 1997).

. D.v.M.D.E, 207 N.J. 458, 480 (2011).
3. Id
4. RK.v.D.L.,434 N.J. Super.113, 133

(App. Div. 2014).
5. H.ES.v.].C.S., 175 N.J. 309, 323
(2003).

. Depos, supra at 400.

7. 408 N.J. Super. 25, 44-45 (App. Div.
2009)
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COERCIVE CONTROL

Recognizing the Invisible Chains
that Constitute Domestic Abuse

ALISSA D. HASCUP is an attorney with
Einhorn, Barbarito, Frost, Botwinick,
Nunn & Musmanno, PC’s criminal prac-
tice group. She represents adult and juve-
nile clients who have been charged with
criminal offenses throughout New Jersey,
offering zealous advocacy to protect their
rights and striving to achieve a positive
outcome based upon the facts and circum-
stances of each case.
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By Alissa D. Hascup

“Domestic violence” is a term of art that is commonly used, yet
often misunderstood.

The definition of domestic violence is a pattern of abusive
behavior in a relationship that is used by one partner to gain or
maintain power and control over another intimate partner.
Domestic violence can be physical, sexual, emotional,
economic, psychological, or technological actions or threats of
actions or other patterns of coercive behavior that influence
another person within an intimate partner relationship. This
includes any behaviors that intimidate, manipulate, humiliate,
isolate, frighten, terrorize, coerce, threaten, blame, hurt, injure,
or wound someone.'
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At the core of most abusive relation-
ships are two themes: power and control.
The most commonly used tool to assist in
explaining these themes to victims of
domestic violence is the Power and Con-
trol Wheel.

The Power and Control Wheel (aka
the “Duluth Model”) was created by the
Domestic Abuse Intervention Project in
Duluth, Minn.? In the 1980s, DAIP inter-
viewed domestic violence survivors
about their experiences. During the
interviews, DAIP documented what the
survivors indicated were the most used
behaviors or tactics employed by abusers
in domestic violence situations. The
eight behaviors or tactics chosen for the
Power and Control Wheel were the most
universally experienced.

The Power and Control Wheel (a
slightly modified version of which is
used in New Jersey)® is replete with refer-
ences to coercion, intimidation, isola-
tion, and control. However, until recent-
ly, New Jersey did not consider coercive
control to be “domestic violence.”

That consideration changed in Janu-
ary 2024. According to Assembly Bill
1475, which has now been signed into law
by Gov. Phil Murphy, New Jersey expand-
ed the form of conduct to include coer-
cive control that the Court may consider
when deciding whether to enter a final
restraining order (FRO). In particular, the
court can now consider any “pattern of
coercive control against a person that in
purpose or effect unreasonably interferes
with, threatens, or exploits a person’s lib-
erty, freedom, bodily integrity, or human
rights with the court specifically consid-
ering evidence of the need for protection
from immediate danger or the prevention
of further abuse.”* Coercive control may
include, but is not limited to:

e Isolating the person from friends, rel-
atives, transportation, medical care,
or other source of support;

* Depriving the person of basic necessi-
ties;
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* Monitoring the person’s movements,
communications, daily behavior,

finances, economic resources Or
access to services;

¢ Compelling the person by force,
threat or intimidation, including but
not limited to, threats based on actual
or suspected immigration status;

* Threatening to make or making base-
less reports to the police, courts, the
Division of Child Protection and Per-
manency (DCPP) within the Depart-
ment of Children and Families, the
Board of Social Services, Immigration
and Customs Enforcement (ICE), or
other parties;

e Threatening to harm or kill the per-
son’s relative or pet;

e Threatening to deny or interfere with
an individual’s custody or parenting
time, other than through enforce-
ment of a valid custody arrangement
or court order pursuant to current law;
and/or

e Any other factors or circumstances
that the court deems relevant or
material.®

Following Suit

New Jersey joined a select number of
states that have passed coercive control
laws in the last few years. Other states, as
well as the District of Columbia, have
laws which cover coercively controlling

Making light of the abuse
and nat kaking her concams

behavior. These laws usually relate to
protective orders and/or family law
(including laws that exist in the context
of a “best interest of the child” issue).

Since 2019, coercion has been an enu-
merated act that constitutes “domestic
violence” in Nevada.® Nevada also crimi-
nalizes coercion when there is “an intent
to compel another to do or abstain from
doing an act which the other person has
aright to do or abstain from doing.””

Also since 2019, New York has defined a
“victim of domestic violence” as “any per-
son over the age of sixteen, any married
person or ay parent accompanied by his or
her minor child or children in situations
in which such person or such person’s
child is a victim of an act which would
constitute a violation of the penal law,
including, but not limited to acts consti-
tuting...coercion.”® However, because
coercive control has not yet been expand-
ed to include non-physical tactics, it has a
limited application in the context of
domestic violence protective orders. New
York has since introduced legislation to
criminalize coercive control. It has yet to
become law.

In September 2020, California Gov.
Gavin Newsom signed Senate Bill 1141
into law, which took effect in January
2021. The law® did not criminalize coer-
cive control. Rather, it amended the
Family Code to expand the definition of
33
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“disturbing the peace” to include coer-
cive control, which the law defined as “a
pattern of behavior that unreasonably
interferes with a person’s free will and
personal liberty.”

Hawaii House Bill 2425 was also
signed into law in September 2020.° It
amended the definition of “domestic
abuse” in the context of restraining
orders to include coercive control
between family or household members.

Also in 2020, Mississippi passed a law™
that expanded the definition of domestic
violence to include “any pattern of
behavior or control resulting in physical,
emotional or psychological harm to a
victim committed by a spouse or former
spouse of the victim, a person with
whom the victim lives or lived as a
spouse, a person related as parent, child,
grandparent, grandchild, or someone
similarly situated to the victim, a person
having a child in common with the vic-
tim, or a person with whom the victim
has or had a dating relationship.”

In the 2021 legislative session, the
Connecticut legislature passed a domes-
tic violence-related law (PA 21-78) that
established a general definition of
domestic violence that includes coercive
control as a form of domestic violence.
The law™, which was coined “Jennifer’s
Law,” defines coercive control as “a pat-
tern of behavior that unreasonably inter-
feres with a person’s free will and person-
al liberty.” It allows victims that have
been subjected to coercive control by a
family or household member to apply for
civil restraining orders. It also criminal-
izes violations of protective orders for
certain “family violence” crimes.

Also in 2021, Washington expanded its
laws pertaining to Civil Protection Orders
to include “coercive control.” In Wash-
ington, coercive control is defined as “a
pattern of behavior that is used to cause
another to suffer physical, emotional, or
psychological harm, and in purpose or
effect unreasonably interferes with a per-
son’s free will and personal liberty.”"
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Practical Use

For practitioners that represent clients
involved in “domestic violence” matters,
the question now becomes, how will the
expanded conduct which includes coer-
cive control be used? Silver v. Silver* sets
forth the two-part analysis that courts
must employ in the context of domestic
violence hearings to determine whether
the plaintiff has sustained their burden
of proof to justify the entry of an FRO. In
determining whether to issue an FRO,
courts will consider, among other things,
the following factors:

* The previous history of domestic vio-
lence between the plaintiff and the
defendant, including threats, harass-
ment, and physical abuse;

e The existence of immediate danger to
person or property;

* The best interests of the plaintiff and
any child; and

* The existence of a verifiable order of
protection from another jurisdiction.

To that end, coercive control will now
arise in the context of the prior history of
domestic violence that is alleged by the
plaintiff in support of the request for the
issuance of a restraining order.

For practitioners, it is important to
bear in mind that alleged acts of coercive
control (i.e., the invisible / silent abuse
that occurs behind closed doors) may be
difficult to prove. Practitioners should
prepare their clients to discuss—in
detail—the alleged acts that may consti-
tute coercive control and should investi-
gate the existence of any corroborating
evidence, including but not limited to
text messages, emails, voicemails, and
the like. In addition, practitioners
should investigate whether there may be
additional witnesses who can provide
testimony to corroborate that of the vic-
tim. For example, if the victim is alleging
that they were isolated from family
members and friends, corroborating tes-
timony from such family members

and/or friends could prove helpful. This
may also be the case with threats involv-
ing a victim’s immigration status (such
as threats to report a victim’s immigra-
tion status to ICE or the withholding of
immigration documents).

In short, New Jersey’s decision to
expand the forms of conduct that the
court may consider when deciding to
enter a final restraining order to include
coercive control was critically important.
It provides victims with an additional
means through which to hold their
abusers accountable for non-physical
violence. It provides the courts with the
ability to consider a broader spectrum of
behaviors when determining whether
“domestic violence” has occurred. And it
sends a vital message to both victims and
their
should not and will not be tolerated. ll

abusers—controlling behavior
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Legal Implications in Religious
Contexts: Navigating Gets

By Matheu D. Nunn, Eliana Baer, and LaDonna Cousins

First Amendment principles of non-interference with religious practices require courts to avoid
substantive decisions between various religious rules, or between rules of secular law and
religious law. Tensions between First Amendment' considerations and the enforceability of
agreement by civil courts to discourage religious barriers to remarriage are often invoked in the
context of a Jewish get.

Although the tension between religion and the jurisdiction of secular courts to resolve religious disputes has stemmed from the
enforceability of divorce agreements that included reference to a get, this article explores that conflict through the prism of
domestic violence and, more specifically, coercive control.” However, to fully understand how litigants may engage in domestic
violence through religious-based conduct, a general background of the interplay between religious-based issues and civil courts is
appropriate.
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New Jersey Case Law

In accordance with Jewish law, no
divorce is valid unless the husband deliv-
ers the wife a get, a process that only a
husband can initiate.’ The origin of Jew-
ish divorce via get is rooted in the follow-
ing biblical passage:

A man takes a wife and he possesses her.
She fails to please him because he finds
something obnoxious about her, and he
writes her a bill of divorce, hands it to her,

and sends her away from his house.*

The imbalance of the Jewish divorce
process may give rise to abuse. A rabbini-
cally-created remedy designed to miti-
gate the harmful effects of the gef process
on women is called the ketubah, a Jewish
marriage contract. The ketubah entitled a
wife to marital rights from the hus-
band—including financial support,
clothing, food, among other basic neces-
sities—during the marriage and in the
event of a separation.’ The only means by
which the husband may seek to absolve
himself of his marital obligations is to
deliver his wife a get. While this financial
penalty incentivized some men to agree
to deliver a get to their wives, it did not
completely eliminate abuses. Indeed, to
this day, under Jewish law, husbands
remain empowered to use the get to
maintain control and keep their wives
religiously wedded to them as an agunah,
or as a “chained woman.”®

New Jersey courts first addressed the
interplay between Jewish law and consti-
tutional law in Minkin v. Minkin,” which
held that compelling a husband to issue a
get was a proper enforcement of the
ketubah. Minkin ruled that under establish-
ment clause principles “the acquisition of
a Getisnotareligious act,” and compelling
a husband to submit to a Rabbinical Court
for that purpose would neither “advance
nor inhibit religion.”® In other words, the
court treated the get as a severance docu-
ment terminating the contractual rela-
tionship set forth in the ketubah.
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Several years later, in Burns v. Burns’,
the court expanded upon Minkin. There,
the court confronted a situation wherein
the husband demanded $25,000 from
his wife in exchange for his agreement to
grant the wife a get. In response to the
husband’s position that a compelled get
grant violated his religious mandate to
do so voluntarily, the Burns court noted:

An offer to secure a “get” for $25,000
makes this a question of money and not
religious belief. This “offer,” which is not
denied by the plaintiff, takes this outside
the First Amendment. This so-called offer

is akin to extortion.”

Interestingly, the Burns court declined
to compel the acquisition of the get itself,
but rather compelled the husband to
submit to the jurisdiction of the Rabbini-
cal Court “and initiate the procedure to
secure a ‘get)” which left the ultimate
decision of whether to grant the get to
the Rabbinical Court itself.

Then, in Aflalo," a trial court again con-
fronted the constitutional issue of a com-
pulsory get and rejected Minkin. Instead of
analyzing the issue under the Establish-
ment Clause, the Aflalo court held, under
the Free Exercise Clause, a court order that
compels a husband to give his wife a get
amounts to a religious act that violates the
husband’s right to free exercise of religion:

[Minkin] fails to recognize that coercing
the husband to provide the “get” would
not have the effect sought[...] What value
is a “get” when it is ordered by a civil court
and when it places the husband at risk of
being held in contempt should he follow

his conscience and fail to comply?”?

The Aflalo court also noted an estab-
lishment clause concern in cited in the
dissent in Avitzur v. Avitzur:"

Even the limited relief which the majority
of four approved required inquiry into and

resolution of questions of Jewish religious

law and tradition and thus inappropriately
entangled the civil court in the wife’s

attempts to obtain a religious divorce.

Notably, the Avitzur majority reached
a different conclusion than Aflalo—and
the United States Supreme Court denied
certiorari.
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In Odatalla v. Odatalla,™ a 2002 trial
court case, the court faced this issue
(enforceability of a religious agreement)
within the context of an Islamic Mahr
Agreement entered into, in connection
with an Islamic marriage during which
an Imam witnessed both parties’ signa-
tures. The Mahr required “one golden
coin” and “Ten Thousand U.S. dollars” as
a Dower; the defendant-husband only
provided the plaintiff-wife with the
the
Eventually,

gold coin during marriage

ceremony.” the parties
became ensconced in divorce proceeding
and wife sought enforcement of the
Mahr. The defendant argued that the
First Amendment to the Constitution
precluded the court’s authority to review
the Mahr Agreement under the separa-
tion of Church and State Doctrine." After
considering other courts’ decisions
regarding the constitutional issues, the
court concluded that the agreement was
enforceable, holding “[c]learly, the Mahr
Agreement in the case at bar is nothing
more and nothing less than a simple con-
tract between two consenting adults. It
does not contravene any statute or inter-
ests of society. Rather, the Mahr Agree-
ment continues a custom and tradition
that is unique to a certain segment of our
current society and is not at war with any
public morals.””

One year after Odatalla, in Mayer-Kolk-
er v. Kolker,™ the Appellate Division faced
another dispute involving a get but
declined to offer a substantive resolu-
tion. The court explained that to the
extent that the decision in Minkin was
based on the validity of the Ketubah, the
trial court was unable to rule on the issue
until it made a finding as to the particu-
lar requirements of the Ketubah in ques-
tion. Arguably, based on the divergent
holdings of Minkin and Aflalo, and the
Mayer-Kolker court’s analysis, it appears
that the panel was more inclined to
adopt Minkin’s rationale. That is, if the
Mayer-Kolker court had believed that Afla-
lo reached the correct decision as a mat-
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ter of law, the Mayer-Kolker court would
have ended the dispute based on Aflalo’s
legal reasoning; instead, it remanded the
matter for further proceedings.

It took 20 years before the next pub-
lished case from the Appellate Division
regarding these issues. In 2023, the court
decided Satz v. Satz,” a case involving a
get. There, the parties’ Marital Settlement
Agreement provided:

Both parties agree to respond to any sum-
mons from a [b]eis [d]in regarding the
[glet which shall be decided in accor-
dance with Jewish [IJaw. By virtue of this
agreement the parties are not waiving any
religious beliefs, rights or remedies they
each may have under Jewish law in the
[bleis [dlin process (except with respect
to the process of identifying a choice of
[bleis [d]in by the [defendant] now, as
provided in the next to last sentence of
this paragraph). The parties have freely
and voluntarily entered into the custodial
and financial terms of their legal settle-
ment. Neither party shall seek to alter any
provisions of the custody and financial
aspects of their legal settlement before
the [bleis [d]in. Nothing herein, however,
shall prevent either party from seeking
whatever other relief that may be available
to either party including damages. By way
of example, neither party may seek to
change a term of the agreement however,
they both have the right to assert any
financial claims for relief that they may
have before the [b]eis [d]in. Both parties
shall timely participate in the [b]eis [d]in
proceeding. Both parties will answer any
summons in a prompt manner. [Defen-
dant] represents that he may be opposing
the [plaintiff]’s request for a [glet. The
parties agree that their submission to the
[bleis [d]in shall constitute an agreement
to be bound by the [bleis [d]in [d]ecision
on any issue the [bleis [d]in addresses,
and the [b]eis [d]in shall have the author-
ity to order monetary awards relating to
the Jewish law matters before it, which

awards may be confirmed in a court of

law. Both parties shall participate in this
process freely and voluntarily. Both parties
shall abide by the recommendations of the
[bleis [dlin. Any violation of this section
will result in sanctions to be ordered by the
court, including but not limited to mone-
tary sanctions, arrest and the [parties]
shall be permitted to seek any relief avail-
able to her/him in the [cJourt with regard
to this issue. The [defendant] agrees that
he has freely and voluntarily chosen to
select as a [bleis [d]in for this process,
which selection he makes shall be at his
sole option, which will be either the Rab-
binical Court of New City or Mechon
Lihoyra’ah. This paragraph was an essential
term of this Agreement, without which this
term sheet would not have been agreed

upon.®

Thereafter, the husband testified at
the divorce hearing that he was not
coerced into signing the MSA.* The hus-
band subsequently refused to appear at
the beis din and the wife moved for
enforcement, which the trial court
ordered in accordance with the MSA.*
The husband appealed the trial court
order. While the matter remained pend-
ing on appeal, the hearing before the beis
din occurred, at which the “decision
explained that defendant had signed an
arbitration agreement in which he
agreed to a hearing and to accept the beis
din’s rules and procedures, allowing the
rabbinical court to arbitrate in his
absence. The decision also sets forth
sanctions that can be assessed for his fail-
ure to comply with the ruling.”*

The Satz court first cited, among other
cases, Quinn v. Quinn* and Weishaus v.
Weishaus™ for the proposition of law that
marital settlement agreements should be
enforced unless born of fraud, undue
influence, or unconscionability. It then
acknowledged the differing opinions of
Mayer-Kolker, Minkin, Burns, and Aflalo,
but, citing Ran-Dav’s Cnty. Kosher v.
State,” held that the trial court ordered
served as an appropriate use of discretion:
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Defendant agreed in the MSA to abide by
the beis din ruling, whatever that might
be. In enforcing that agreement, the trial
court in no way interpreted religious doc-
trine. The orders entered in this case
scrupulously avoid entanglement with
religion because the trial court applied
well-established principles of civil contract
law, not rabbinical law.

Accordingly, following Satz, it
appears that where a litigant agrees in a
marital settlement agreement to appear
at an agreed-upon beis din and accept
the beis din’s ruling, our courts will
order enforcement of that agreement
and may impose any agreed-upon sanc-
tion. Although Satz was a much-needed
decision and provides precedent regard-
ing enforceability of agreements that
provide for a get, it does not address the
use of a get by a “get-refuser” to coercive-
ly control their former spouse.” Fortu-
nately, our Legislature has provided
additional relief.

Prevention of Domestic Violence Act
(PDVA)

Under the New Jersey Prevention of
Domestic Violence Act (PDVA), the Legis-
lature expanded the forms of conduct
that a court may consider when deciding
whether to enter a final restraining order
(FRO):

(7) Any pattern of coercive control against
a person that in purpose or effect unrea-
sonably interferes with, threatens, or
exploits a person’s liberty, freedom, bodily
integrity, or human rights with the court
specifically considering evidence of the
need for protection from immediate dan-
ger or the prevention of further abuse. If
the court finds that one or more factors of
coercive control are more or less relevant
than others, the court shall make specific
written findings of fact and conclusions of
law on the reasons why the court reached
that conclusion. Coercive control may

include, but shall not be limited to:
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a. isolating the person from friends, rela-
tives, transportation, medical care, or
other source of support;

b. depriving the person of basic necessi-
ties;

c. monitoring the person’s movements,

behavior,

communications, daily

finances, economic resources, or
access to services;

d. compelling the person by force, threat,
or intimidation, including, but not lim-
ited to, threats based on actual or sus-
pected immigration status;

e. threatening to make or making base-
less reports to the police, courts, the
Division of Child Protection and Per-
manency (DCPP) within the Depart-
ment of Children and Families, the
Board of Social Services, Immigration
and Customs Enforcement (ICE), or
other parties;

f.  threatening to harm or kill the individ-
ual’s relative or pet;

g. threatening to deny or interfere with
an individual’s custody or parenting
time, other than through enforcement
of a valid custody arrangement or
court order pursuant to current law
including, but not limited to, an order
issued pursuant to Title 9 of the
Revised Statutes; or

h. any other factors or circumstances that

the court deems relevant or material.®

When determining whether to grant a
FRO under the PDVA, the court must
undertake the two-part analysis set forth
in Silver v. Silver.” As noted above, coer-
cive control is not categorized as a predi-
cate act under the PDVA. The court has
the authority, however, to address it
under the second prong of Silver. While
the second prong inquiry “is most often
perfunctory and self-evident, the guid-
ing standard is whether a restraining
order is necessary, upon an evaluation of
the factors set forth in N.J.S.A. 2C:25-
29[(a)](1) to -29[(a)](6), to protect the
victim from an immediate danger or to
prevent further abuse,”* which factors

now include any pattern of coercive con-
trol against a person as defined therein.

The passage of coercive control
amendments to domestic violence
statutes has raised critical questions for
practitioners working with faith-based
communities as to whether these statutes
offer a potential avenue of relief to
agunot.” The Jewish community increas-
ingly recognizes get refusal as a form of
spiritual abuse.* Spiritual abuse, a subtle
yet profound form of coercive control,
involves the manipulation of religious
beliefs and practices to exert power over
individuals.” This type of abuse can man-
ifest in various ways, such as using reli-
gious texts to justify controlling behavior,
isolating individuals from their faith
communities, or dictating religious prac-
tices to maintain dominance.*

Further Efforts to Combat
Coercive Control

In the context of coercive control,
spiritual abuse undermines a person’s
autonomy and spiritual well-being, often
leaving them feeling trapped and power-
less. Get refusal oftentimes represents
only a component of the coercive control
the agunah experiences both during a
marriage and after its legal termination,
with approximately 95% of agunot
reporting that they experienced numer-
ous other forms of abuse throughout
their marriage.* “The get is often the last
vestige of control an abuser has over his
victim, and the husband’s refusal to issue
agetis the final actin a long series of abu-
sive behaviors.”*

Despite growing awareness within the
Jewish community that get refusal consti-
tutes domestic abuse, in judicial and leg-
islative arenas, the behavior has yet to be
defined as such.” This ambiguity compli-
cates the application of the coercive con-
trol amendment because, without clear
statutory guidance, judges may hesitate
to identify an elementally religiously-
based behavior as coercive control.*
Indeed, a get refuser may assert he is

NEW JERSEY LAWYER | DECEMBER 2024 39



denying his wife a get on purely religious
grounds, which could be mistaken for a
valid defense, implicating the same type
of First Amendment concerns that pre-
vent a Court from ordering a get as an ini-
tial matter. *

Categorizing get refusal as a form of
spiritual abuse is critically important to
the prevention of domestic violence. A
bright line categorization of get refusal in
this manner removes any preconception
that the religious components of the
divorce are tied to its legal conclusion; a
theory that posits that get refusal only
transcends conscientious religious objec-
tion to become abuse following a civil
divorce.* This is not so. A Jewish divorce
can and should be given as soon as the
marriage is irretrievably broken and has
no bearing on the adjudication of the
remaining aspects of the case, including
financial issues or custodial disputes.”
Tethering the religious components of a
Jewish divorce to its civil counterpart can
and does lead to the very type of
extortive use of a get as described in Segal
v. Segal.* It is further important to note
that this type of apologetics would not be
tolerated in any other context where a
husband is abusing his wife. Moreover,
classifying get refusal as abuse conveys to
secular courts that adjudication of such
issues in domestic abuse contexts would
not trigger religious entanglement con-
cerns.® In fact, an unambiguous charac-
terization of get refusal as abuse removes
any notion that the issue is too wrapped
up in religious doctrine to address in a
civil proceeding. Until practitioners and
judges receive further legislative guid-
ance, however, courts must apply the
coercive control amendments on a case-
by-case basis.

California’s application of its coercive
control statute to get refusal offers a
potential blueprint for other jurisdic-
tions, including New Jersey. Enacted in
2021, California’s statute, which is large-
ly similar to the amendment to New Jer-
sey’s PDVA, recognizes coercive control
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as a pattern of behavior that unreason-
ably interferes with a person’s free will
and personal liberty.* This includes tac-
tics such as isolation, intimidation, and
manipulation, which can be as damag-
ing as physical violence. A California
Court found that a husband’s refusal to
grant a get is a form of domestic violence
under the coercive control framework,
establishing a critical legal precedent.”
Judge Bruce G. Iwasaki found that a
respondent father’s refusal to grant the
petitioner mother a get constituted a
component of coercive control, conclud-
ing that the petitioner mother met the
burden of showing acts of abuse by the
respondent father. The court further
applied the Family Code section 3044
presumption, which states that awarding
custody to a party that has perpetrated
domestic violence is not in the children’s
best interests and determined that the
respondent did not rebut this presump-
tion. *Additionally, the respondent’s
failure to pay child support was noted as
indicative of an unwillingness to comply
with court orders.

Conclusion

Spiritual abuse in the form of coercive
control can instill fear even in the
absence of physical violence and may
continue after the relationship ends.” It
may often be tolerated, excused, and
unreported in light of certain religious
tenets, including those centering the hus-
band as the head of the household and
the belief that women and children are
subordinate and must submit.* While
not classified as an act of violence itself,
coercive control has been shown to lie at
the core of violent relationships and can
actively predict violent relational
events.* The use of faith to control behav-
ior may be compounded by the victim’s
belief that “seeking a divorce is against a
higher power’s will or that ‘because of
their religious beliefs, they must impart
forgiveness for [the person causing harm]
and endure the abuse due to religious

obligations under Christian, Muslim, and
other faith doctrines.””* Fortunately, New
Jersey has taken a step in the right direc-
tion through its enactment of the amend-
ments to the PDVA, which now permit a
court to consider coercive control when
determining whether to issue a final
restraining order. H
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Balancing
Justice

Ethical Examination of
Unwilling Victim Prosecution

By Chad Pace
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On Now. 6, 2017, Bill Maher’s editorial besmirched political
correctness, punchline, “You can’t be madder than the victim.
Not everything has to be a federal case.” But when should
county prosecutors make it a state case? Should the state be

angrier than the victim?

Tremendous progress has been made
in the last 20 years in providing services
and legal remedies for battered women.!
The clear trend has been toward more
aggressive prosecution, but the domestic
violence advocacy community has not
reached consensus about whether the
prosecutor should compel victims to
help prosecute their batterers.> Much has
been made of compulsory prosecution in
terms of social impact. This article will
examine whether the Rules of Profession-
al Conduct provide guidance to prosecu-
tors.

Counterintuitive Victim Behavior

Surprisingly for the uninitiated, many
victims of violent crime do not want
their batterers to be prosecuted. Courts
have recognized inconsistent statements,
recantation, and delayed reporting as
“counterintuitive” behaviors.* Victims’
actions or statements may appear illogi-
cal or contrast public expectations of
how victims “should” behave, and this
behavior is coined “counterintuitive vic-
tim behavior.” Victims often stay with
their abusers, minimize abuse, recant,
request the dismissal of charges, refuse to
testify, or testify on behalf of their batter-
ers.* The public perceives a counterintu-
itive victim behavior as a lack of com-
pelling evidence or victims’ lacking
credibility.’ A victim is “imperfect” if
they do not look or act the way a “real”
victim would.®

Despite popular conception, this
“counterintuitive” victim behavior is all
too often only rational. For example,
although some victims may stay with
their abuser because they don’t believe
they can escape, others might fear a
reprisal if they leave.” “Some victims may
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not be able to afford to pay their rents or
mortgages or feed their children without
their abuser’s salary. Other victims may
be isolated from friends and family and
thus feel they have nowhere to turn; still
others may be pressured by friends and
family to stay with the abuser.”® Some-
times they change their stories to protect
their batterers or to shield themselves
and their families from outside interven-
tion.” Victims can worry that domestic
violence within the home may spawn
child welfare service to interject or even
remove the victim’s children from them.
For many victims, the real issues in
domestic violence cases are, “If I leave,
where will I go? What about money?
What about my kids? It’s getting worse
every time but I'm afraid to leave....”
With these concerns front of mind, vic-
tims may counterintuitively seek dis-
missal of their batterers’ prosecution.
When, then, should the state move to
prosecute a batterer in the face of the vic-
tim’s concerns about housing, children,
and retribution? Prosecution notwith-
standing victim objection is intended to
protect the protesting victim from undue
influence and intimidation, typically at
the hands of the abuser or their agents.
On the other hand, dismissing the vic-
tim’s objectives effectively diminishes
their autonomy and infantizes the vic-
tim. Progressive scholars criticize
mandatory prosecution and interven-
tions in domestic violence ignore the pri-
orities of abuse survivors"—the very per-
son whom prosecution would avenge.
Much of scholarship addressed “correct”
resolution of this tension as a matter of
social policy. This article will apply the
canons of legal ethics and professional

responsibility to assess when and

whether the state must prosecute domes-
tic violence.

Who Decides to Prosecute?

Historically, victims themselves were
responsible for prosecuting their offend-
ers. Private prosecution of domestic
assault persisted during the early nine-
teenth century.” Victims or other private
citizens, such as neighbors who wit-
nessed a husband beating his wife, could
bring cases to city aldermen.”

Current New Jersey law leaves no
doubt that “it is the fundamental respon-
sibility of the prosecutor to decide whom
to prosecute.” Federal courts have like-
wise consistently held that private par-
ties may not file criminal complaints
before federal magistrates.” Further still,
the state Attorney General requires law
enforcement arrest at the culmination of
a domestic violence investigation if there
is probable cause and one of several codi-
fied aggravating factors exist.” Arrest is
discretionary in the absence of an aggre-
gating factor,® but the attorney general
does not direct law enforcement to con-
sider victim’s input.” In modern Ameri-
can justice system, victims have no role
in the decision to prosecute offenders.

Codified Victims’ Rights

The New Jersey Constitution and
statute codify victims’ rights during the
prosecution of their offenders. In
November 1991, the New Jersey Consti-
tution was amended and promised, “A
victim of a crime shall be treated with
fairness, compassion and respect by the
criminal justice system. A victim of a
crime shall not be denied the right to be
present at public judicial proceedings
except when, prior to completing testi-
mony as a witness, the victim is properly
sequestered in accordance with law or
the Rules Governing the Courts of the
State of New Jersey. A victim of a crime
shall be entitled to those rights and
remedies as may be provided by the Leg-
islature.””® The Amendment also rein-
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forced the Crime Victim’s Bill of Rights
(N.J.S.A. 52:4B-34 to -38) which was
originally enacted in 1985.”

The Legislature also directed the
Attorney General to “promulgate stan-
dards for law enforcement agencies to
ensure that the rights of crime victims
are enforced,” and the Attorney General
complied. Notably, one standard requires
the agency to notify crime victims of any
“[n]egotiated plea on all charges.””® Fur-
ther, the Attorney General directed that
when appropriate, the views of victims of
violent crime should be brought to the
attention of the court on plea agree-
ments sentencing.” The comment to
that provision explained in more detail
that it is recommended that prosecutors
consult with every victim of violent
crime, explaining how the plea negotia-
tions process operates, what negotiating
posture the prosecution has adopted and
why that posture was chosen.

Thus, prosecutors should always con-
sider the victim’s views before reaching a
final decision because the New Jersey
Constitution and statute guarantee the
victim’s right to consult and be heard. A
victim then has the right to tell the pros-
ecutor whether they wish their offender
to be prosecuted, but that right must
yield to the prosecutor’s authority
resolve domestic violence at the prosecu-
tor’s sole discretion.” The victims bill of
rights expressly provides, “nothing con-
tained herein should be construed to
alter or limit the authority or discretion
of the prosecutor to enter into any plea
agreement which the prosecutor deems
appropriate.”

Ethical Considerations

Although the Rules of Professional
Responsibility do not address domestic
violence directly,” an examination of
ethical canons can help assess when the
prosecutor should oblige a victim’s
input. The prosecutor must balance at
least four professional responsibilities.
First, victims’ rights are codified and
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summarized above. These responsibili-
ties sum to the prosecutor’s affirmative
duty to acknowledge the victim. This
responsibility is expressly limited. The
prosecutor’s responsibility to his client,
the state, is also self-evident. A lawyer
shall provide competent representation
to a client. The lawyer must be compe-
tent* and diligent.” These rules together
form the basis of the lawyer’s obligation
to advocate zealous.” In criminal cases,
the state is the plaintiff, and zeal is the
pursuit of conviction.

The prosecutor’s third consideration
is their responsibility to society at large.
Prosecutors play an eminent role in their
communities, and the values expounded
in the Model Rules of Professional Con-
duct require that “lawyers play a vital
role in the preservation of society.””
“Thus, lawyers have a special responsibil-
ity to not just provide representation
when called upon, but to act affirmative-
ly to address the recognized problems in
our society. The rules governing our pro-
fessional conduct underscore the idea
that lawyers must engage in activities
that improve the law, the legal system,
and the profession.” This duty to society
plays out in the hands of the prosecutor
because the will and consensus of the
people, as organized through their elect-
ed representatives, is the moral authority
In the abstract,
every crime is an offense against the

for criminalization.

social contract.

Uniquely, the prosecutor also owes a
broad duty to uphold justice for their
adversary. The prosecutor “has the
responsibility of a minister of justice and
not simply that of an advocate.”” This
responsibility is unique among lawyers
because the prosecutor is the only lawyer
with a responsibility to afford justice to
the opposing party.* This final duty is
the prosecutor’s utmost responsibility.
The duty to the defendant is the most
critical because it encapsulates the ethi-
cal mandate that prosecutors seek jus-
tice, not just convictions. Fairness to the

defendant ensures the integrity of the
legal system and upholds due process.
Any decision made must be in the inter-
est of justice, ensuring that the defen-
dant’s rights are protected, even at the
cost of a conviction. The prosecutor’s
responsibility to society is closely aligned
because it concerns the broader implica-
tions of law enforcement and justice. By
acting as a guardian of societal values
and public safety, the prosecutor serves
the community’s interests while balanc-
ing the rights of the accused. Prosecutor-
ial discretion must reflect both the need
for justice and the need to maintain
social order.

The duty to the state is important, but
the obligation to zealously pursue con-
victions is secondary to the broader prin-
ciple of justice. A conviction obtained at
the expense of fairness or societal well-
being would be a disservice to the prose-
cutor’s ethical obligations. Thus, this
duty must be executed with caution and
a broader understanding of justice.

The duty to acknowledge victims is
balanced against other equally critical
responsibilities that take precedence in
the pursuit of justice. Victims' wishes
cannot override the prosecutor’s primary
responsibilities to justice and society
because the prosecutor’s role is not to act
as an advocate for the victim but as a
minister seeking justice.

Conclusion

Historically, victims themselves acted
as prosecutors, but the justice system has
evolved. The victim is effectively the
complaining witness, and a prosecutorial
system designed to avenge wrongs
against them has advanced to serve a
broader definition of justice—one
designed to, first and foremost, protect
the procedural rights.

Perhaps a more desirable or intuitive
rule set would shift focus from defen-
dants’ procedural rights and the abstract
notion of justice, to instead focus on the

wrongs victims experience and aveng-
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ing those injustices. But the Rules of

Professional Conduct provide an ethical

mandate for prosecutors that does not

focus on delivering a desired result for

victims. W
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Effective Examinations of the Parties
in Domestic Violence Cases

An attorney at Lawrence Law, DANIEL A.
BURTON devotes his entire practice to mat-
rimonial and family law matters in New
Jersey. He represents clients in all aspects of
matrimonial and family law, including all
stages of divorce litigation, civil union and
domestic partnership litigation, divorce
mediation and arbitration, custody and
parenting time issues, alimony and child
support, pre-nuptial agreements, separa-
tion and matrimonial settlement agree-
ments, post-judgment litigation, and
domestic violence matters.
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By Daniel Burton

omestic violence is a pervasive problem throughout the United

States and New Jersey is no exception to this fact. In New Jersey,

the Prevention of Domestic Violence Act' (“the Act”) was enact-

ed to serve as a shield for domestic violence victims. Unfortu-

nately, all too often there are times where litigants will attempt

to use the Act as a “sword,” whether to gain an advantage in cus-

tody and parenting time litigation, gain sole access to a marital home/residence, or

some other improper purpose. In those cases in which a victim pursues a restraining

order for the laudable purposes of the Act, an attorney’s representation of a litigant

through the domestic violence matter can be some of the most beneficial work we do

as family law practitioners. The protections provided by the domestic violence statute

to a victim and the ramifications of that statute to a defendant are both necessary and

significant to prevent domestic violence. Accordingly, effective representation of

counsel, which undoubtedly includes effective examinations of both parties, is vital
to each and every domestic violence litigant.

Domestic violence is a term that has been defined in New Jersey as follows: the
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occurrence of one or more of the follow-
ing acts inflicted upon a person protect-
ed under this act by an adult or an eman-
cipated minor:

1. Homicide

2. Assault

3. Terroristic threats

4. Kidnapping

5. Criminal restraint

6. False imprisonment

7. Sexual assault

8. Criminal sexual contact

9. Lewdness

10. Criminal mischief

11. Burglary

13. Criminal trespass

14. Harassment

15. Stalking

15. Criminal coercion

16. Robbery

17. Contempt of a domestic violence
order

18. Any other crime involving risk of

death or serious bodily injury to a
person protected under the Preven-
tion of Domestic Violence Act of
1991.

19. Cyber-harassment

A victim of domestic violence is
defined,” in New Jersey as follows:

A person protected under this act and
shall include any person who is 18 years of
age or older or who is an emancipated
minor and who has been subjected to
domestic violence by a spouse, former
spouse, or any other person who is a pres-
ent household member or was at any time
a household member. “Victim of domestic
violence” also includes any person,
regardless of age, who has been subjected
to domestic violence by a person with
whom the victim has a child in common,
or with whom the victim anticipates hav-
ing a child in common, if one of the parties
is pregnant. “Victim of domestic violence”
also includes any person who has been

subjected to domestic violence by a per-
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son with whom the victim has had a dat-

ing relationship.

Under Silver,® a two-prong analysis was
set forth for the courts in New Jersey to
follow when determining whether to
convert a temporary restraining order
(TRO) into a final restraining order
(FRO). The first inquiry is whether the
plaintiff/victim has proven beyond a pre-
ponderance of the evidence that a predi-
cate act of domestic violence has
occurred. The second inquiry, if the
court finds that the first inquiry has been
met, is whether a restraining order is nec-
essary, upon evaluation of the factors set
forth in the statute,* to protect the victim
from an immediate danger or to prevent
further abuse. These two prongs should
guide the direct examination of the vic-
tim.

Effective Examination of the Parties
by Plaintiff’s Counsel

Direct examination of the plaintiff/
victim by counsel needs to provide a
compelling narrative that weaves into
the fabric of the story all relevant pieces
of evidence. Oftentimes, relevant evi-
dence will include text messages or other
like communications between the par-
ties, video or audio recordings of the
incident, or photographs depicting the
incident’s aftermath (specifically in
terms of injuries sustained or property
broken/destroyed). It is the plaintiff/vic-
tim that has the burden to prove, by a
preponderance of the evidence, that a
predicate occurred and that a restraining
order is necessary. This is a much lesser
standard of proof than the beyond a rea-
sonable doubt standard used in the crim-
inal division. It is much easier to meet
the preponderance of the evidence stan-
dard required when there is tangible evi-
dence of the incident beyond just the
plaintiff’s testimony. This standard
should always be at the forefront when
examining the plaintiff/victim during
direct examination.

Direct examination of
the plaintiff/victim by
counsel needs to
provide a compelling
narrative that weaves
into the fabric of the
story all relevant
pieces of evidence.
Oftentimes, relevant
evidence will include
text messages or other
like communications
between the parties,
video or audio
recordings of the
incident, or
photographs depicting
the incident’s
aftermath (specifically
in terms of injuries
sustained or property
broken/destroyed).

As set forth in the Model Civil Jury

Charges:*

The term ‘preponderance of the evidence’
means that amount of evidence that caus-
es you to conclude that the allegation is
probably true. To prove an allegation by
the preponderance of the evidence, a
party must convince you that the allega-
tion is more likely true than not true. If the
evidence on a particular issue is equally
balanced, that issue has not been proven
by the preponderance of the evidence.
Therefore, the party having the burden of
proving that issue has failed with respect

to that particular issue.

NEW JERSEY LAWYER | DECEMBER 2024

47



In order to commit
harassment, the actor
must act with purpose
to harass another.
Often, the simplest
way to defend against
the claim of
harassment is to
provide the court with
an ulterior motive
behind the defendant’s
words/actions. In other
words, provide an
explanation as to why
the defendant said
what was said or did
what was done and
how the intent of the
defendant was not to
harass the
plaintiff/victim.

Prior to the hearing, counsel for the
plaintiff/victim should ensure that the
TRO complaint contains all relevant alle-
gations as to the predicate act and the
prior history between the parties. If there
is additional information that needs to
be added to the TRO complaint, the
plaintiff/victim will need to amend the
complaint in order to put the defendant
on notice as to any and all allegations
that they will be required to defend
The
plaintiff/victim will not be allowed to

against at the time of trial.

testify to or about allegations not con-
tained therein as they are limited to the
“four corners” of the complaint.

Once counsel for the plaintiff/victim
has covered all aspects of the TRO com-
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plaint, successfully explaining to the
court both steps of Silver’ beyond the
preponderance of the evidence, focus
should shift to the cross examination of
the defendant. This assumes that the
defendant actually testifies, as there may
be a basis for the defendant not testify-
ing, especially if there is an ongoing
criminal matter stemming from the
same incident. During cross-examina-
tion of the defendant, the focus should
be on bolstering the testimony from the
plaintiff/victim by attacking the defen-
dant’s credibility, getting concessions
from the defendant, and otherwise
showing the various contradictions that
may exist in the defendant’s version of
the story.

Effective Examination of the Parties
by Defendant’s Counsel

There are four primary areas of
defense against the entry of a FRO:

1. Attacking the alleged predicate act
(1st step of Silver),”

2. Attacking the alleged need for a FRO
(2nd step of Silver),*

3. Using the argument of domestic con-
tretemps; and

4. Using the argument of divorce/litiga-
tion planning.

The Predicate Act

The most common predicate act in
TRO complaints is harassment. The legal
definition’® for harassment is:

A person, with purpose to harass
another:

1. Communicates with that person
either anonymously, at extremely
inconvenient hours, or in offensively
coarse language;

2. Strikes, kicks, shoves, or offensively
touches that person; or

3. Engages in any other course of alarm-
ing conduct or repeatedly committed
acts with purpose to alarm or serious-
ly annoy that person.

In order to commit harassment, the
actor must act with purpose to harass
another. Often, the simplest way to
defend against the claim of harassment is
to provide the court with an ulterior
motive behind the defendant’s words/
actions. In other words, provide an
explanation as to why the defendant said
what was said or did what was done and
how the intent of the defendant was not
to harass the plaintiff/victim. Direct
examination of the defendant should set
forth the basis for this type of defense by
explaining what the purpose or intent of
the defendant actually was. Similarly,
cross-examination of the plaintiff/victim
should attempt to “poke holes” in what-
ever the allegation of the predicate act
may be. As an example, if the plaintiff/
victim is relying on the portion of the
harassment statute regarding offensively
coarse language as the basis for establish-
ing the predicate act of harassment, then
examples should be given where plain-
tiff/victim uses similar language when
communicating with the defendant.

Necessity of Final Restraining Order
In addition to the predicate act, the
plaintiff/victim must also prove: (1) that
they are fearful of the defendant; and (2)
that there exists opportunity for domes-
tic violence to continue/occur again
without the entry of the FRO. An effec-
tive cross-examination can counter the
fear argument by establishing a willing-
ness by the plaintiff/victim to continue
communicating with the defendant, fail-
ing to remove themself from the defen-
dant’s presence by remaining there will-
ingly, or otherwise showing a lack of fear
on the part of the plaintiff/victim. For
example, if the plaintiff/victim provides
a video/audio recording, attempts
should be made to show that the record-
ing proves that they were never fearful of
the defendant because they remained
calm, refused to leave, escalated the situ-
ation, or otherwise failed to demonstrate
that the defendant’s words or actions
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had any impact upon them. If the plain-
tiff/victim presents themselves as fearful
of the defendant because the defendant
is the owner of firearms, a good counter
during cross examination would be the
presentation of evidence that establishes
that the plaintiff/victim spent signifi-
cant time with the defendant after the
alleged domestic violence, had previous-
ly gone hunting with the defendant or
spent time at the shooting range with
the defendant or knew of the presence of
those firearms in the residence for a con-
siderable amount of time prior to the
incident in question.

Domestic Contretemps

Domestic contretemps is a legal term
used to describe ordinary arguments that
occur between spouses or domestic part-
ners that fall short of being considered
domestic violence. This is oftentimes a
successful defense to the claim of domes-
tic violence, as the plaintiff/victim is sim-
ply trying to mislabel an otherwise rou-
tine argument between spouses as
domestic violence. The courts must strive
to remain vigilant in separating domestic
contretemps from domestic violence as
the lines can sometimes blur, but the out-
comes for each should remain distin-
guished. During examination of the par-
ties, this defense can be highlighted
effectively by showing that there was
nothing extraordinary about the argu-
ment that took place between the parties.

Divorce Planning

The Act® can oftentimes be misused,
despite its intended purpose, by litigants
that are currently engaged or about to be
engaged in divorce litigation. In other
words, it is commonplace for a litigant to
use the Act" as a sword to inflict harm
against the other party rather than its
intended purpose of being a shield to
protect against harm from the other
party. Accordingly, it is common to see
litigants file for TROs against their
spouse/partner, in order to gain an
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advantage in parallel divorce or custody
proceedings. This is especially true at the
onset of litigation because it is often seen
by a litigant as a way to (a) temporarily/
permanently remove their spouse/part-
ner from the former marital home, (b)
temporarily remove their spouse/partner
from custody and parenting time of their
child(ren), and/or (c) create an unfair
first impression of their spouse/partner
before the court. Important things to
consider include, but are not limited to,
(1) the timing of filing of the divorce
complaint, (2) the timing of filing of any
TRO/amended TRO complaints, (3) the
timing of the retention of counsel, (4)
words/actions of the plaintiff/victim,
and (5) language in the plaintiff/victim’s
pleadings.

As an example, it may be instrumental
to a domestic violence case to establish
the timeline of events may look like prior
to the issuance of a TRO. For example, if a
plaintiff/victim retains counsel, files a
complaint for divorce, files a pendente
lite application for support and/or cus-
tody of the minor children all prior to
the issuance of a TRO, there is a strong
possibility that the TRO was sought to
gain an advantage in that divorce litiga-
tion, especially if the allegations alleged-
ly occurred prior to the retention of
counsel. In this particular instance, it
would be prudent for defense counsel to
walk the plaintiff/victim through the
timeline to establish the likelihood that
they had ulterior motives when filing for
the TRO. The domestic violence statute
was meant to serve as a shield to protect
victims of domestic violence. However, it
is often that the statute is used by liti-
gants as a sword to inflict harm upon the
defendant and/or gain an unfair advan-
tage in future litigation. H
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1. N.J.S.A.2C:25-19(a).

2. N.J.S.A. 2C:25-19(d).
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(App. Div. 2006).

N.J.S.A. 2C:25-29(a) states: A

hearing shall be held in the Family

Part of the Chancery Division of the

Superior Court within 10 days of the

filing of a complaint pursuant to

section 12 of PL.1991,

€.261 (C.2C:25-28) in the county

where the ex-parte restraints were

ordered, unless good cause is shown
for the hearing to be held elsewhere.

A copy of the complaint shall be

served on the defendant in

conformity with the Rules of Court.

If a criminal complaint arising out of

the same incident which is the

subject matter of a complaint

brought under PL.1981, c.426

(C.2C:25-1 et seq.) or PL.1991,

€.261 (C.2C:25-17 et seq.) has been

filed, testimony given by the

plaintiff or defendant in the
domestic violence matter shall not
be used in the simultaneous or
subsequent criminal proceeding
against the defendant, other than
domestic violence contempt matters
and where it would otherwise be
admissible hearsay under the rules

of evidence that govern where a

party is unavailable. At the hearing

the standard for proving the
allegations in the complaint shall be
by a preponderance of the evidence.

The court shall consider but not be

limited to the following factors:

(1) The previous history of
domestic violence between the
plaintiff and defendant,
including threats, harassment
and physical abuse;

(2) The existence of immediate
danger to person or property;

(3) The financial circumstances of
the plaintiff and defendant;

(4) The best interests of the victim
and any child;

(5) In determining custody and
parenting time the protection of
the victim’s safety; and
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(6) The existence of a verifiable
order of protection from
another jurisdiction.

(7) Any pattern of coercive control
against a person that in purpose
or effect unreasonably interferes
with, threatens, or exploits a
person’s liberty, freedom, bodily
integrity, or human rights with
the court specifically
considering evidence of the
need for protection from
immediate danger or the
prevention of further abuse. If
the court finds that one or more
factors of coercive control are
more or less relevant than
others, the court shall make
specific written findings of fact
and conclusions of law on the
reasons why the court reached
that conclusion. Coercive
control may include, but shall
not be limited to:

(a) isolating the person from
friends, relatives,
transportation, medical
care, or other source of
support;

(b) depriving the person of basic
necessities;

(c) monitoring the person’s
movements,
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communications, daily
behavior, finances,
economic resources, or
access to services;

(d) compelling the person by
force, threat, or
intimidation, including, but
not limited to, threats based
on actual or suspected
immigration status;

(e) threatening to make or
making baseless reports to
the police, courts, the
Division of Child Protection
and Permanency (DCPP)
within the Department of
Children and Families, the
Board of Social Services,
Immigration and Customs
Enforcement (ICE), or other
parties;

(f) threatening to harm or kill
the individual’s relative or
pet;

(g) threatening to deny or
interfere with an
individual’s custody or
parenting time, other than
through enforcement of a
valid custody arrangement
or court order pursuant to
current law including, but
not limited to, an order

issued pursuant to Title 9 of
the Revised Statutes; or
(h) any other factors or
circumstances that the court
deems relevant or material.
An order issued under this act shall
only restrain or provide damages
payable from a person against whom
a complaint has been filed under
this act and only after a finding or
an admission is made that an act of
domestic violence was committed
by that person. The issue of whether
or not a violation of this act
occurred, including an act of
contempt under this act, shall not be
subject to mediation or negotiation
in any form. In addition, where a
temporary or final order has been
issued pursuant to this act, no party
shall be ordered to participate in
mediation on the issue of custody or
parenting time.
Model Civil Jury Charges 1.12
General Provisions for Standard
Charge H. Preponderance of the
Evidence (short version).
Silver, 387 N.J. Super. at 112.
Id.
Id.
N.J.S.A. 2C:33-4.

. N.J.S.A. 2C:25-19, et. al.
. N.J.S.A. 2C:25-19, et. al.

NJSBA.COM



NJSBA

FROM THE AUTHOR OF

Nelson Johnson, JSC (Ret.)

STYLE &

PERSUASION

A Handbook

for Lawyers

ORDER YOUR

YOUR PATH COPY NOW

TO POWERFUL Visit njicle.com or .'f' ! : :|I
WR|T|NG scan the QR code &




Finding Fairness in

the TRO Process

The Delicate Balancing Act of Protecting Victims
While Recognizing the Rights of Defendants

By Thomas J. DeCataldo

omestic violence is a serious problem impacting countless lives in New Jersey as well as on a national level.
The horrible toll domestic abuse takes often remains with victims for their lifetime. Numerous published
studies corroborate the detrimental impact on children raised in abusive households. In marital or family dis-
putes, the emotion and angst around such conflict typically creates greater potential for incidents of abuse

either to or in front of the children.
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Family law practitioners routinely
encounter domestic violence proceed-
ings as a corollary to a divorce or custody
dispute. The outcome of a domestic vio-
lence matter can be very serious. It can
have significant impact in a divorce or
family dispute as it pertains to adjudicat-
ing issues of custody, or even support
when there is an impact of a person’s par-
enting or employability. In severe situa-
tions, it could result in deportation or
long-term imprisonment. In these
instances, the stakes extend beyond the
mere determination of whether to issue a
final restraining order.

Preventing domestic violence and
protecting the victims of abuse has long
been an important legislative goal in our
jurisdiction. The process to seek and
obtain a restraining order requires a
prospective victim to meet a burden of
proof that a recognized predicate act of
abuse occurred, and secondarily, that
there is a need for protection with the
entry of a final restraining order." This
protocol is set forth in New Jersey’s Pre-
vention of Domestic Violence Act.” In
actual situations involving domestic vio-
lence, few, if any, would question the
paramount importance our court system
places on preventing such abuse and pro-
tecting victims and their children.

The protections available to victims of
abuse are often broad and sweeping, such
as no contact orders, sole possession of a
previously shared residence, and often
sole custody of any children at issue, at
least on a temporary basis. Unlike certain
sister states, restraining orders in New Jer-
sey do not expire, and if a final restrain-
ing order is issued—it is generally perma-
nent.’ There are only limited and very
narrow corridors to seek the dismissal of
a FRO.*

The consequences imposed on the
perpetuator of such abuse can be dramat-
ic and at times life-altering. These conse-
quences are largely necessary and justi-
fied when abuse is corroborated. These
can include:
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* A temporary or lasting disruption in
the right to parenting time or access
to children, which can also include
missing life events that arise during
the proceeding (i.e. graduations,
school ceremonies, weddings);

e The loss of occupancy of a residence;

e Impacts on professional licensing or
employment;

e An award of attorney’s fees to the vic-
tim;

e Deportation;

* Surrender of firearms, often perma-
nently.

The protective measures in place
under NJDVA are important and com-
pletely necessary in appropriate circum-
stances. However, when misused or the
TRO process is unfairly exploited, criti-
cally important legal rights can be easily
abrogated.

The Potential for Misuse of the
Domestic Violence Process

For anyone regularly practicing family
law, most have encountered the prob-
lematic misuse of the domestic violence
system. In the noble quest to ensure that
adequate protections exist for actual vic-
tims of abuse, there are times when the
rights of prospective defendants are sub-
stantially revoked under unwarranted
circumstances. When this occurs with-
out a meaningful basis, true injustices
can arise. Currently, there are rarely any
meaningful consequences to a person
that intentionally or negligently avails
themself to the protections available
under the NJPDVA for inappropriate or
strategic purposes.’

Beyond the rights of prospective
defendants, the misuse of the domestic
violence system in situations that do not
rise to a legislatively recognized act of
domestic violence protected by statute,
also poses a danger to the actual victims
of domestic violence. The cross-pollina-
tion of legitimate attempts to seek pro-
tection under the statute, interspersed

with unjustified or wunsupportable
attempts to procure a restraining order,
have the potential to dilute legitimate
situations of abuse. For example, one can
reasonably picture a family part judge
trying to sift through a daily calendar
with 15-20 cases listed for hearings. Some
percentage of those matters present real
instances of violence, while others may
be unsupportable or inappropriately
filed. Some interactions between the par-
ties rise only to the level of domestic con-
tretemps, not to the level of domestic
violence and results in dismissal of the
TRO.

Under NJPDVA, domestic violence
matters are supposed to be concluded
within 10 days receipt of the TRO.® The
quantum of filings under the domestic
violence docket places a great burden on
almost every court not only in New Jer-
sey but throughout the country. Coupled
with widespread judicial shortages and
backlog, this docket suffers from delays
in the administration of justice, and it is
difficult to provide trial time. This hurts
victims and defendants, because a swift
and fair proceeding often cannot occur
in the time required by NJPDVA.

This creates an imbalanced situation
where the court must weigh protecting a
potential victim, while substantially
impacting the alleged defendant’s rights,
often for a time period well in excess of
month. In other words, a person may be
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While not necessarily a pervasive problem or epidemic, there are occasions where
the process is clearly weaponized where a plaintiff is not ultimately interested in a
final restraining order, but rather simply wishes to use the system to procure sole

possession of a residence to the defendant’s exclusion, or sole custody of children
at issue in a custody dispute.

restrained from entering their home,
have substantial restrictions on accessing
their children, and endure a host of other
restraints, all while the process plays out
for well longer than legislatively contem-
plated. For victims, they may have to take
multiple days off work, travel to the
Courthouse various times, and muster
enormous personal courage to stand trial
in an inefficient and mostly public set-
ting. These problems all flow from the
sheer volume of filings, at least a percent-
age of which are unlikely to be justified
or supportable.

Most family law practitioners would
concede that the ability to procure a TRO
is generally a low bar. At times, there is
seemingly no bar at all, as TROs are occa-
sionally issued with minimal to no alle-
gations of recognized and required pred-
icate acts of domestic violence. under the
NJPDVA.

While not necessarily a pervasive prob-
lem or epidemic, there are occasions
where the process is clearly weaponized
where a plaintiff is not ultimately interest-
ed in a final restraining order, but rather
simply wishes to use the system to procure
sole possession of a residence to the defen-
dant’s exclusion, or sole custody of chil-
dren at issue in a custody dispute. This is
an anathema in our practice, but notably
occurs more often than it should.

When misuse of this system occurs, a

”

“defendant’s” basic rights to due process
become substantially trampled, with no
meaningful avenue to correct course
because of the propensity of our courts to
err on the side of caution and avoid a

chilling effect to victims.
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To be clear, this article makes no
attempt to discourage the very valid and
important need to protect actual victims
of domestic violence. It does not suggest or
condone making it more difficult for actu-
al victims of abuse to obtain protection.
Rather, the sole intention of this article is
to highlight the potential for misuse of our
current system and to suggest mechanisms
that may better assist the court or family
law attorneys in establishing balance
between the need to protect victims, while
recognizing the rights of prospective
defendants must be sufficiently protected.

The Current Domestic Violence
System

Under New Jersey’s existing domestic
violence paradigm, a plaintiff may apply
for a restraining order by petitioning a
municipal court judge, or a Superior
Court judge for the issuance of a tempo-
rary restraining order (TRO). Once such
an order is issued, the matter is listed for
a final hearing before a Superior Court
Judge. Generally, the TRO will restrain
and enjoin the defendant from having
any contact with the plaintiff and may
impose various other restraints. Typical-
ly, this can restrain the defendant from
the plaintiff’s residence (often a previ-
ously shared residence), and the TRO will
also address custody if there are children
involved. Once the defendant is served
with the restraining order, certain legal
avenues exist to advocate for their rights.

The Right to a Final Hearing
The defendant has the right to pro-
ceed to a trial before the Superior Court.

That cannot be taken away from the
defendant. However, one must recognize
there is minimal upside in this setting.
The final hearing is only a forum to
determine whether the TRO should be
dismissed or made final. The plaintiff
may be entitled to broad and related
relief, such as attorney’s fees, mental
health services for the defendant such as
anger management or counseling, and a
determination as to custody and parent-
ing time if there are children involved.

The defendant may not seek such
relief. In very narrow circumstances, a
defendant may be entitled to attorney’s
fees if there is bad faith by the plaintiff,
but this is a very high burden to prove. In
other family law disputes, counsel fees
are frequently requested by both parties
and governed by a series of factors, with
the good faith/bad faith inquiry serving
as just one factor.’”

As noted above, the final hearing is
supposed to occur by statute within 10
days, but in practice, this is not occurring
in most New Jersey counties or because
one of the parties seeks to retain counsel
for the FRO hearing. As a consequence,
the restraints remain in place and the
defendant faces many challenges as they
may be without their children or mean-
ingful parenting time for the pendency
of this process. If civil restraints are being
explored or negotiated, one party has
substantially greater leverage in that
negotiation, and these agreements often
touch upon substantive issues that are
outside the scope of the domestic vio-
lence realm. These can include custody,
parenting time, mental or substance
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abuse treatment, interim or final sup-
port, attorney’s fees, and where each
party is going to reside going forward. In
practice, it is not uncommon that a con-
dition of such settlements is that the
dDefendant agree not to return to the
previously shared residence. While pass-
ing no judgment on the appropriateness
of such relief in individual situations,
these are massively important determi-
nations being made under the pressure
and duress of a pending domestic vio-
lence matter.

The Right to Appeal a TRO

To counterbalance the burden facing
defendants, our law also authorizes
defendants to appeal a TRO de novo, since
they are not participants in the initial
application process by the plaintiff.® This
is a useful tool in situations where a pred-
icate act is not alleged, or on its face, a
TRO does not seem to support the possi-
ble issuance of an FRO. In many ways, this
draws an analogy to civil litigation where
a party fails to state a claim upon which
relief can be granted.’ In other words, if a
requisite predicate act is not alleged, there
should be a cogent basis to seek an appeal
and that the TRO be vacated.

Generally, seeking to appeal a TRO is
substantially faster than awaiting trial.
However, in practice, TRO appeals are
rarely successful because the court gener-
ally sees a trial date in the near future and
is typically reluctant to vacate a TRO
without a full hearing. However, the same
process can also be an avenue to modify
the TRO, even if vacating the TRO is not
likely to be attainable. Instances where

this can be justified include seeking par-
enting time or a restoration of custodial
rights, seeking an opportunity to retrieve
belongings from a formerly shared resi-
dence, or addressing living arrangements
between the parties.

Again, even in these settings, courts
are not treating these proceedings as any-
thing other than a short-term triage, as a
final hearing date is scheduled and there
are often corollary proceedings in the
divorce or non-dissolution docket. To
that end, it is not uncommon to see
defendants receive parenting time well
beneath a prior arrangement. In situa-
tions that do not rise to the level of
domestic violence or are peripheral at
best, the abrogation of the defendant’s
rights can be substantial and the impact
on children very meaningtul.

As a final word on this paradigm, prac-
titioners can enter a “Chicken or the Egg”
conundrum when appealing a TRO. In
the event a defendant files an appeal of a
TRO, the plaintiff still may amend the ini-
tial TRO to clarify the allegations or
expand on the history of alleged abuse.
This can result in an ever-perpetuating
cycle of filings, where a defendant
appeals, only for a plaintiff to amend and
correct the deficiencies noted in the
appeal. This creates a challenge on the
family part judges, and typically results in
deferring any decision until final hearing.

Overall, in situations that appropri-
ately rise to the level of actual domestic
violence, the defendant’s rights justifi-
ably pale in comparison to protecting the
victim. However, when the system is mis-
used or exploited, protecting a defen-

dant’s rights is a meaningful and impor-
tant part of the Court’s role to ensure a
balanced system prevails.

Proposed Emphasis on Creating
Better Balance of Both Parties’ Rights

It is respectfully suggested that our
law currently provides greater balance
than is actually occurring in practice.
There are a number of suggested
approaches within our existing system of
jurisprudence that could be better
employed to ensure fairness. The follow-
ing are suggested manners in which this
could occur to better promote balance in
the domestic violence system.

More Permissive Awarding
of Counsel Fees

In most family disputes, litigants are
routinely admonished that the Court
has broad power to allocate the cost of
attorney’s fees pursuant to R. 5:3-5. This
is done to ensure parties go through the
process fairly, reasonably, and in good
taith. While the rule includes financial
factors, it also requires the court to con-
sider the reasonableness and good faith
of the parties, the merits of a party’s posi-
tion and which party prevailed, and the
degree to which court orders were being
enforced.

It is humbly suggested that a broader
analysis of attorney’s fees should be per-
mitted in domestic violence matters. For
instance, a plaintiff may fall short of act-
ing in bad faith but may have substan-
tially abrogated the defendant’s rights to
a shared home, to custody and parenting
time, and required a domestic violence

Generally, seeking to appeal a TRO is substantially faster than awaiting trial.

However, in practice, TRO appeals are rarely successful because the court generally
sees a trial date in the near future and is typically reluctant to vacate a TRO without
a full hearing. However, the same process can also be an avenue to modify the TRO,
even if vacating the TRO is not likely to be attainable.

NJSBA.COM

NEW JERSEY LAWYER | DECEMBER 2024 55



proceeding for many months that sus-
pended or disrupted the implementation
of a prior court order. This could be a
court order or agreement for custody and
parenting time, a Marital Settlement
Agreement, or any other enforceable
legal document.

Respectfully, there is little danger to
deputizing a domestic violence judge
with broader authority to consider all
such factors and render a fair outcome, if
it appears the domestic violence system
was used unfairly or inappropriately.

On the contrary, in instances where a
plaintiff is appropriately seeking protec-
tion, counsel fees are appropriately con-
sidered and eligible to be awarded against
a defendant.

Heightened Scrutiny of TRO applications
by Municipal Court Judges

While there is no per se manner in
which to effectuate a better adjudica-
tion of requests for a TRO, there is the
notion that municipal court judges err
on the side of caution and allow the
Superior Court to make a final determi-
nation. By the very nature of domestic
violence, these situations are frequently
presented at night, over the weekend, or
during holidays, no doubt creating pres-
sure on the municipal judge fielding the
hearing.

On common occasions, this dynamic
can result in meritless, borderline, or
peripheral allegations resulting in the
issuance of TROs, with the Superior
Court judge left to make a final determi-
nation. While understandable that there
is a tendency to err on the side of cau-
tion, this again imposes dramatic impact
on substantial rights for a defendant. If
the application is unjustified, municipal
court judges should effectuate greater
scrutiny before issuing a TRO on sparse
or unsupportable allegations. Over the
course of this author’s career in this
field, T have encountered numerous
TROs that result in the removal of a
defendant from their home and chil-
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dren, when no cognizable predicate act
is even alleged. This should not continue
to occur.

On balance, we must also be sensitive
that plaintiffs are seeking protection at a
vulnerable time, on the heels of having
been immersed in a potentially abusive
and traumatic environment. They are
generally not lawyers or experienced liti-
gators, and it may be unreasonable to
assume they can cogently set forth the
requisite elements of a predicate act. This
again highlights the importance of con-
sulting counsel and appropriately
amending.

While the task is not easy or enviable
for municipal judges, some balancing of
these competing dynamics should more
routinely occur. Before a TRO is issued,
there should be a clear and unequivocal
determination that at the very least a
predicate act is being alleged.

More Permissive Review
of De Novo Appeals

Another mechanism to promote
greater balance in the domestic violence
system is for attorneys to use, and the
courts to permit, a more permissive
review of an appeal of a TRO. Pursuant to
N.J.S.A. § 2C:25-28(i), a defendant has
the right to appeal the issuance of a TRO
to the Superior Court of New Jersey."”
This review is de novo." The same right
exists for plaintiffs that are denied the
issuance of a TRO.

In practice, this authorized filing is
rarely used and even when used, rarely
given a meaningful hearing by the Supe-
rior Court. Generally, the proximity of a
final hearing date in a few weeks leads
courts to conclude it is unnecessary to
consider vacating a TRO, or substantially
modifying same, because a final hearing
will occur in the future. (In many counties,
practitioners again have a chicken-or-the-egg
dilemma, because if a divorce or non-disso-
lution matter precedes the domestic violence
maltter, very often those matters are put on
hold until the domestic violence situation is

resolved or adjudicated, leaving no forum to
seek relief on issues of custody, parenting
time or economiic issues).

However, as noted above, the failure
to allow meaningful appellate review of a
TRO places a party in a tremendous
deficit, where they are rendered without
use of their home, without access to their
children, and often scrambling to make
interim arrangements. Again, this may
be totally appropriate when faced with
legitimate allegations of domestic abuse,
but in situations where the TRO is unsup-
portable or misused, much greater scruti-
ny should exist to balance the interests of
the two parties.

Authorizing a ‘Mallamo’ Review in
Divorce and Custody Disputes

As a final suggestion, in the divorce
realm, there is longstanding decisional
law that recognizes family part judges
often have to make snap judgments on
important issues based on an incomplete
record. These decisions are made pen-
dente lite before a trial is conducted, and
as a result, they are without prejudice
and subject to adjustment once the court
has a robust set of facts.”

Parties in a domestic violence matter
do not exactly benefit from a parallel
process. Generally speaking, the four cor-
ners of a domestic violence proceeding
are confined to its own forum, and it is
rare that a divorce matter or non-dissolu-
tion matter would provide a subsequent
forum to consider the course of action
taken in a domestic violence matter.
However, the opposite is not true.

If domestic violence is corroborated
and substantiated by way of a Final
Restraining Order issuing, the history of
domestic violence is a mandatory, and
important, consideration in adjudicat-
ing custody and parenting time.”

Interestingly, the custody statute also
requires the court to consider (i) the par-
ents’ ability to agree, communicate and
cooperate in matters relating to the child,
and (ii) any history of an unwillingness to
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allow parenting time not based on sub-
stantiated abuse, among other factors.*
Both of these factors would be impacted,
in a meaningful manner, if a party misus-
es the domestic violence system to posi-
tion oneself with sole custody or sole pos-
session of a residence.

In these instances, the court adjudi-
cating the divorce matter or non-disso-
lution matter should apply the line of
thought in Mallamo and consider the
full weight of each party’s actions. Clear-
ly, and without question, if corroborated
abuse took place, it must be meaningful-
ly factored into any custody determina-
tion. Similarly, if a party sought to mis-
use the ability to procure a TRO or chose
to proceed on allegations that do not rise
to the level of recognized domestic
abuse, this evidence should reasonably
be considered when applying the factors
in N.J.S.A. § 9:2-4. Obviously, no two sit-
uations are alike, but in most instances,
the underpinnings of a domestic vio-
lence action should have relevant
impact on the custody factors being
weighed.

Along similar lines, the incursion of
professional fees becomes significant
depending upon the course of action cer-
tain parties take. If a party causes a TRO
to be initiated, requires the defendant to
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engage counsel and appear for domestic
violence proceedings, only to dismiss an
otherwise unsupportable application,
this should be relevantly considered in a
R. 5:3-5(c) analysis when the substantive
issues are later addressed. To be clear, the
Court is not required to award attorney’s
fees or to discourage anyone from seek-
ing protection under the NJPDVA, but
they should at least reserve the authority
to consider such applications.

Conclusion

As an overall takeaway, it is clearly a
well-justified priority to protect victims
of domestic violence from ever experi-
encing such circumstances again.
Whether it be in their lives or the lives of
their children, it is imperative our court
system be on the front lines of combat-
ting abuse and protecting victims.

By the same token, our courts should
be vigilant and mindful of creating a bal-
ance between protecting victims and
ensuring the rights of defendants are not
unjustifiably abrogated for months at a
time. Courts should not take a cavalier or
apathetic attitude to displacing a parent
from their home, removing them from
their children, as these are life-altering
events When an initial request for a TRO

enables a clear determination or adjudi-

cation on some of these issues, it should
not be deferred to a final hearing if it is
clear the TRO is unsupportable.

If greater emphasis is placed upon the
protection of legitimate victims, coun-
terbalancing the rights of defendants,
overall fairness can be maintained in this
process. l
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A Lawyer’s Personal Behavior
in Person and on the Internet is
Not Immune From Discipline

By Bonnie C. Frost
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omestic violence can take many forms. It can be direct physi-

cal abuse upon a victim, it can be a verbal threat, involve sex-

ual contact, and it can also be harassing conduct which occurs

over a period of time. Under the Prevention of Domestic Vio-

lence Act, it can also include criminal mischief, kidnapping,

assault, sexual assault, criminal sexual assault, stalking and
cyber harassment. The statute now includes coercive control as behavior toward
victims which would constitute domestic violence.

Coercive control is behavior which is designed to make a victim dependent and
isolated, not only emotionally but financially, where one partner has exclusive
control over the other’s access to money or assets.! There are occasions that the
aggressor who commits an act involving coercive control is an attorney.

That an attorney’s conduct does not involve the practice of law or arise from an
attorney-client relationship will not excuse an ethical transgression or lessen the
degree of a disciplinary sanction.” The obligation of an attorney to maintain the
high standard of conduct required by a member of the bar applies even to activities
that may not directly involve the practice of law or affect their clients.’?

The first two cases which addressed domestic violence committed by attorneys
were In re Magid* and In re Margrabia.’ In Magid, because the Court had previously
not addressed the appropriate discipline for an act of domestic violence, the
Court gave notice to the bar that in the future it would “ordinarily suspend an
attorney who is convicted of an act of domestic violence.”® In Margrabia, the Court
imposed a three-month suspension on an attorney who engaged in the act of
domestic violence.”

Since acts of domestic violence are defined by the commission of acts as defined
in the criminal code, RPC 8.4 (b)® provides that it is misconduct for an attorney to
“commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer.”

The domestic violence statute covers persons who are 18 years or older, have
been married, living or have lived together, have a child together, or have a dating
relationship. Also, by definition, therefore, one’s personal behavior, outside any
lawyer client relationship is usually at the crux of the factual scenarios presented.’

In ethics cases where domestic violence has occurred, lawyers will be disciplined
even if no separate criminal complaint has been lodged.

In a 2021 case In re Tobias, Frank Tobias" pleaded guilty and was convicted of one
count of third-degree aggravated assault. He was charged with violating RPC
8.4(b). In that case, Tobias became angry when his fiancée confronted him in a
restaurant where he had been drinking with friends. Tobias and his fiancée drove
in separate vehicles to a parking lot near his office and continued the argument.
During the argument, Tobias grabbed his fiancée’s head and “smashed it against
the [vehicle] door frame.” After his fiancée began screaming that she was bleeding,
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he got into his car and drove away.

At his allocution, the respondent
admitted that he caused his fiancée to
sustain a “gash to her head.” This was not
Tobias’ first run in with the law, however.
In 2017, he had a conditional discharge
for misdemeanor assault. To make his
ethical circumstances worse, he did not
report his criminal conviction to the
Office of Attorney Ethics as was required
by R.1:20 - 13(a)(1)".

Tobias received a six-month suspen-
sion because “society has taken a stricter
view of domestic violence and has
become more cognizant of the serious
and pervasive impact the perpetrators
have on their victims, and our culture as
awhole.” In aggravation, Tobias attempt-
ed to pursue a collateral attack on his
own guilty plea and conviction in his
submissions to the Disciplinary Review
Board. To be sure, his lack of remorse
increased the quantum of discipline
imposed.

Another recent domestic violence
case (one which did not involve a physi-
cal assault), is In Re Waldman." There, the
respondent was accused and convicted of
the fourth-degree crime of cyber stalking
in New York.

The facts in this case are startling.
Waldman had been in a four-month dat-
ing relationship with a woman and, after
she broke it off, he engaged in a four-year
campaign to destroy her life and make
her “pay” for ending the relationship.
During these four years, not only did he
show up at her apartment and try to get
in, he also texted her telling her he knew
that she had changed her locks. He sent
her hundreds of harassing and threaten-
ing texts and emails, created blogs
defaming her, and made anti-Semitic
and misogynistic remarks toward her. He
contacted her employer multiple times
and falsely alleged that she abused drugs.
Even after his victim obtained an order of
protection against him, he escalated his
threats. He threatened to rape her with a
butcher knife, to kidnap her, and to hold
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her in his own apartment bound and
gagged. He repeatedly told her that he
wished she was dead while at the same
time demanding that she have sex with
him. Even after he pleaded guilty to a
charge of contempt and the victim
obtained a second order of protection,
the respondent continued the harass-
ment but, in this round, he made
untraceable threats by using pseudo-
nyms in his messages and online posts.
The court imposed a three-year suspen-
sion for the totality of his misconduct.
As bizarre as Waldman’s behavior was,
that
occurred this year, where a Pennsylvania

another case raises concern
attorney John Toczydlowski,® who had
been admitted pro hac vice, pleaded no
contest to unlawful dissemination of
intimate images and harassment of his
wife. During their three-year divorce liti-
gation, he secretly photographed his wife
while she was nude or partially nude. He
posted 44 of the photos to Angel’s Wife
Lovers website, adding graphic com-
ments including invitations for other
users to engage in sexual acts with her.
He posted his wife’s face, her where-
abouts, and telephone area code, and he
provided his own contact information
on other social media platforms encour-
aging other users to contact him for addi-
tional photographs of his wife.

Pennsylvania suspended him from
the practice of law for three years. When
New Jersey analyzed the quantum of the
discipline to be assessed, it relied on the
crimes of stalking and cyber harassment-
which are now part of the domestic vio-
lence statute.* In its decision, the state
Supreme Court Disciplinary Review
Board noted that:

In the age of technology, by which an indi-
vidual’s private information, including her
their home address, often can be located
with a few keystrokes, the victim had
every reason to be concerned for her safe-
ty. Further, the photographs of the victim

will remain in cyberspace, in perpetuity

subjecting her to a lifetime of re-victimiza-
tion, each time the photographs are

viewed by others.

New Jersey determined that no
amount of mitigation, including his
remorse, cooperation with Pennsylvania
disciplinary authorities or his struggles
with mental health served to spare him
from the most severe disciplinary sanc-
tion. Toczydlowski is not admitted to the
New Jersey Bar; however, New Jersey may
discipline every attorney...”authorized to
practice law in the State of New Jersey,
including those attorneys specially
authorized for a limited purpose or in
connection with a particular proceed-
ing....”" Therefore, the Supreme Court
banned him from future plenary or pro
hac vice admission in New Jersey.

As these cases demonstrate, the inter-
net has now become another weapon an
abuser can use to inflict harm on their
victim, a weapon which many times can-
not be curtailed (as noted by the DRB in
Tocyzdlowski) but which the Supreme
Court will not condone. l
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